


CASES ARGUED AND DETERMINED 


AT 


JUNE TERM, 1838. 





IN THE MATTER OF J. L. DORSEY. 


1. The object t» b> attained by the people, when assembled in 
convention, Was not tic formation of a mere government—It 
waite fruaagovertneat witt e/early defined and limited 
pores, tiordor tiat tas geuera , grcat and essential principles 
of iibesiy aad tree goveru.nent might be recognized. 


2. Tae dee'aration of rig’its is an enumeration of certain rights 
Wiic} are express!y retained and excepted out of the powers 
gra ited, aid tie partien ar cnumvration of rights contained in 
tie de acation, ea in ot be coustrued to disparage or deny oth- 
ers retatued by the ade 


3. Tie dee'aration of rig its is the governing and controlling part 

of the const tution, aid all its genera! powers are to be ex- 

ponidod, aad their operation extended or restrained, with refer- 
ence to it. 


4. By t' e d>e'aration, ea: ach citizen is entit!ed to all the rights or 
privi! eg's, wi hie) any other e.t:zon can enjoy or possess ; every 
citizen has the ra'it ‘to as} ire to. cffics, or to pursue any lawful 
avocatinn; aid tris genera’ equa ity is one of the fundamental 
rigntsof each citizen, ard tre power to destroy this equality 
must be express'y given, or arise by c:ear implication, or it can 
have no legal existence. 
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5. The General Assembly is not expressly prohibited from enact- 
ing laws requiring pocitica! test-caths to be taken, nor trem ex- 
cluding some of its citizens from the pursuit of certain trades or 
avocations—yet such laws wou'd be inoperative, because they 
are adverse to the principles of liberty and free government. 


6. Yet, the Legislature does not look to the constitution for a 
grant of powers, but may exercise all such as are compatible 
with the social compact, unless restrained by express inhibi- 
tion or clear implication. 


7. Wherever no qualification is prescribed as a condition for of- 
fice or station, the door is opea to every citizen, and wherever 
power is given to exclude, it specifies with much precision, 
the cases in which it may be exercised: but the Legisiature 
are not prevented from prescribing qualifications to be pos- 
sessed, before any avocation, or busmess, ean be pursued, so 
long as the qualiceation can be attained by ail. 


8. If an affirmative grant ef power to disqualify a citizen from 
holding office, or pursuing ay avoeation, is not found in the 


constitution, it cannot be said to exist :—Sueh a grant of pow- 
er must be exercised strict.y i the manner prescribed. 


9. The General Asseinbly is invested with plenary power over 
the subject matter of ducl ing, extending to disqua ification 
from office, or from the excreise of any avocation, profession, 
franchise or function, ef a pubic nature, and any oath may 
be required as a qua ifcation for office, imposing on the con- 
science, any ob igation to do, or cominit any aet, which can 
be performed, or oimitied, by any citizen, in reladion to any 
matter connected with the suppression of the practice of du- 
elling. 


10. But the retrospective part of the duelling oath, imposed by 
the act passed January seventh, eighteen hundred and twenty- 
six, called the due! ing act, which requires a state of inno- 
cence not possessed by a J, imposes a disqualification upon the 
guilty. Disqualification from office, or from the pursuit of a 
lawful avocation, is therefore a punishment. 


11. The duelling act prescribes a mode of ascertaining and pun- 
ishing guilt, unwarranted by the constitution, and in contra- 
vention of the declaration of rights. 
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12. The duelling act, a’so, imposes a penalty, which cannot be 
remitted, and iiflicts a punishinent beyoud the reach of Exe- 
cutive c.emency. 


13. Therefore,—as the several parts of the oat, required to be 
taken by counsellors and attorueys, cainet be disjoined; and 
as the oath is in part ilega', it cannot be imposed. 


Per GOLDTHWAITE, J. 


1. The word office, in the Constitution, is uscd in its legal and 
technical seuse, and implies a charge or trust, conferred by 
pubiic authority, and for a pubic purpose. An attoruey or 
counsellor, is not an officer, in the meaning of the Constitu- 
tion. 


2. No authority, to require the oath avast due'line, to be taken 
by attorneys and couse ers at) aw. prescribed by the actof 
eighteen haadred and tweaty--ix. ea: bo derived from the 


grant of power contained im the thrdscetion ef the sixth ar- 
ticle of the constitrtion: ner didthe ‘ees ature derive its au- 


thority to pass the act from tat soure 


3. But the power to pass grnera? pena’ ‘aws, to prevent the evil 


practice of duelling, must have been ine uded is the high pow- 
ers Coaterred on the fegis ature, by its creation with legis ative 
powers: a special grant of power was therefore nugatory. 


4. All that was intended by the section of the constitution, was 
to authorise the legis ature to make the oflenee of duelling, a 
disqualification from office. Hf) however, more was intended, 
and a further grant of power was made, to pass penal !aws to 
suppress duelling, if was not an un imited grant of power, but 
must be held subject to the same restrictions that the general 
grant of legislative power is. 


5. The people, by the constitution, have enumerated and assert- 
ed certain first princip!es, which they ,therein dec'are they 
have reserved to themse!ves, and have not delegated to the 
legislative departinent of the government. 


6. Any act of the legis'ature which violates any of the asserted 
rights, or which trenches on any of the great principles of ci- 
vil liberty, or inherent rights of man, though not enumerated, 
is void. 
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7. The constitution is not to be constrned as if it were a penal 
law, sing ing out individuas, aad operaiog harsh y on thei: 
it isfor the benefit of the who'e conununity, aud sheu d= re- 
ceive a'arge and ibora it rr tation: Itis the mest se'cmn 
act of the people, la Uh ir soverisn caraeity, detati: ¢ the 
terms on whic) tiey are wil tag to be governed, aud must be 


preserved wuimpaircd. 


8. The act of eighteen hundred and twenty-six, is a high'y re- 
nal law, and must receive a strict coustruction, and the autho- 
rity to pass it, be e!ear_y and fairy dcrivab.e trom the consti- 
tution : 


9. It requires an appicant, toypractice ‘aw, to g've eviderce a- 
gainst himself, and off nes aga ust tre tonth seet.on ef t e bill 
of rig'its, aad the first priscip es of natura’ just ec. 


10. The reservation by the peop'e, of ¢ itain gr at tig’ ts ard 

privi'egss, shoud hav: abroalaid ib ra’ constriction, to 
effect tie jatention of those who mad: toe roscrvation: and 
there isno power deervel to iival> these gr at vatmal 
rights, whic) exempta rartrom b icge unre ‘ed te give vi 
dence against hime for fromboined prived of Lis ie, rber- 
ty or happiness, but by dus course of aw. 


11. The right to practice ‘aw is a vat abe cig’ t. as deserving of 
protection as property,—a dthedue ing a tis en trary to the 
spirit, pain intent and moauuag of the tent sceticn ef the Lill 
of Rig!.ts. 


12. The dueling act, so far as it preser bes an cxpurgatery cath, 
as a condition to the pract c+ of ‘aw, is coutrary t) tee scope 
and design of a free governueut, aad Luposcs a test cath upon 
the applicant. 


13. It a'so requires him to swear, teat he has net, sine2 the year 
eighteen hundred and twenty-siy, or sine» he bas been a resi- 
dent of the Stat», done certain acts, and t' at he wi! ab: tain 
from so acting 10 future, woich acts constitute no crime or of- 
fence known to our law. 


14. The essence of a test oat! isa prohibition to entertain certain 
re'igious or politica! opiuions, wh'e') do net expese to punish- 
ment, but merely exc.ude fro. ollice, and their enormity con- 
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sists in this, that there is nothing in the opinions themselves 
required to be abjured, which wntits the person holding them, 
from filling the offices or dignities of State, but merely that 
such is the exaction of Jaw ; and there is no more propriety in 
exacting the duelling oath from an attorney, than from a phy- 
sicilan or pianter. 


15. The oath preseribed by the constitution, to be taken by public 
officers, by necessary implication, excludes the imposition of 
any other oath, as a qualilication to office under the State go- 
vernment. 


16. The third and fourth sections of the sixth article of the 
constitution, gives power to the Legislature, to exclude from 
Office, persons guilty of certain oflences,—but the commission 
of these offences cannot be ascertained by the oath of the ac- 
cused. 


17. So much of the sixteenth section of the act on the subject of 
duelling, as requires the oath therein prescribed, to be taken 
by attorneys a an counsellors at law, is contrary to the consti- 
tution, and therefore void. 


[ Per ORMOND, J. 


1. Formerly, every one required by the King’s Writ to appear, 
was, by the common law, obliged to appear fe scot, but af- 
ter his appearance, it was competent for the Chancery, King’s 
Bench, Common Pleas, or other court which held plea by 
writ, to admit him by attorney : 


2. So the King, by grant under the great or privy seal, might au- 
thorise a plaintiff or defendant, in any suit, to make an attor- 
ney : 


3. And rules have been adopted, {rom time to time, by the higher 
courts in England, on this subject, on the ground, that attor- 
neys are officers of the courts in which they practice, and sub- 
ject to their control and direction. 


A. In the several States of the Union, the practice of the law is 
impliedly a privilege, to which the Legislature may attach 
such conditions, as its wisdom may dictate : 


a ee 38 
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5. In this State, the practice of the law is regulated by the acts 
of eighteen hundred and seven, eighteen hundred and nine- 
teen, and eighteen hundred aud twenty-six: 


6. Therefore, the right to exercise the functions which pertain to 
the profession of the law, is not an absolute right, derived from 
the law of nature, but takes its origin in the institutions of the 
social state,—and by these it is regulated. 


7. A license to practice law confers a mere franchise or privi- 
lege, and is granted by the legis'ature, through their organ, 
the judges, and the license is conditiona', depending for its 
efficacy, upon taking the oaths preseribed by law. 


8. An attorney, as such, holds no office under the government, 
but holds a privilege or profession, acquired under the sanc-. 
tion of legislative authority. 


9. If an attorney commit a breach of the conditions on which , 
he is admitted to the bar, he forfvits his trust, in the same? 
manner as the grantee of a pub‘ie frauc!iise does, who omits 
to perform the terms on which it was granted : 


10. An attorney may be disbarred in a summary way, for dis- 
honesty in his practice, or other sufiicient eause,—which right 
rests upon the ground, that an attorney is an officer of the court 
before which he practices : 


11. Therefore, the legislature may prescribe the qualifications 
of an attorney and counsellor, and the causes for which they 
may be excluded {from their profession. 


12. The legislative power of this State is not derived from a 
constitutional grant,—it was possessed previous to the forma- 
tion of the constitution, and is regulated and controlled by 
that instrument. Secus, with the powers of the federal go- 
vernment : rae 


13. The nineteenth section of the sixth article of the constitu- 
tion, is a provision, addressed to the legislature merely, and 
does not impair the force of particular laws, for the: prevention 
or punishment of crime : 


14. The oath prescribed, by the act of eighteen hundred and 
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twenty-six, does not require the pa arty ‘taking it to make a dis- 
closure of faects.—but mere!y to disavow his guilt of having 
given, accepted or carried a elianioe to fight, &c. which is 


not a crime known to the law 

15. The twenty “nin - article of Magna Charia, has never been 
considered as inhibiting the right of courts to punish for con- 
tempts, or to ian an attorney W ithout the intervention of a 
jury, and that provision is similar in its terms to that contained 


1°) . ’ 


hd to 5 } ‘* ’ 
In our Olli Of richts on the sare Sank 


16. The thirtieth seetion of the bill of rights restrains, but does 
not extend power, and proves the con petency of the legisla- 
ture to adopt regulations not repuguaut to the constitution. 


17. Privileges or franchises, not particularly provided for by the 
constitution, are subject to such general regulations as the le- 
gis'ature may prescril "he general powers of government 

concede this virtue to legislation. 


18. The disfrancbisement of a citizen is not an unusual punish- 
ment, and our constitution does Lot contemplate it as cruel. 


19. The constitution does not forbid t! ie Au cislature to enact laws, 


denying privileges or auuchind s, Which are subject to t/s own 


reculation, i » those who have eels ae ap subversive of the pub- 
bie peace, or calculated to lower the stand ard of public morals, 
and consequently, ou this subject, legisiative discretion remains 
uncoutrotled by any imp led restraint. 


20. The constitution, by prescribing an oath to be taken by pub- 
lic officers, docs not inhibit the requirement of any other oath, 
from persons who may exercise a legislative franchise. 


21. 'To authorise the judiciary to declare an act of the legislature 
void. the act must appear to be violative of the constitution, or 
soine of its provisioiis. 


22. The act of eighteen hundred and twenty-six is defensible 
upon principles ef the purest morality, aud the soundest poli- 
cy, and is within the range of legislative competency 


3. The terms on which attorneys shall be admitted, and the 
causes for which they shall be disbarred, are matters of legis- 
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lative regulation, and consequently the act, so far as it relates 
to attorneys and counsellors, is not repugnant to the constitu- 
tion. 








| Per COLLIER, C. J. 


In this case, a motion was made to admit John L. 
Dorsey, as an attorney and counsellor of the court, and to 
dispense with administering to him the oath, in relation 
to duelling, required by the act of eighteen hundred and 
twenty-six. 

As this is a case sui generis, and of great importance, 
involving the constitutional power of the legislature, to 
pass the act of eighteen hundred and twenty-six, and in 
which the judges of the Supreme court delivered their opin- 
ions seriatim;—The reporter has thought he would better 
satisfy public opinion, and meet the expectations of the 
bar, by giving separately, the principal points of argu- 
ment contained in the several opinions delivered by the 
members of the court. It would have given the Reporter 
great pleasure to have inserted at length, the able argu- 
ments of the learned applicant and his able coadjutor, 
but the nature of his obligations imperatively compelled 
him to abridge them to the dimensions in which they 
appear. 


Mr. Dorsey said, that— 

Questions of this character are always of great mo- 
ment and delicacy.—They involve such interests and 
magnitude, and are of such deep and public concern, 
that the court, no doubt will approach them, with un- 
common anxiety. ‘The sovereignty of a State, in the ex- 
ercise of its legislative powers, is not to be impaired, un- 
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less it be clear that it has transcended its legitimate au- 
thority, nor ought any power to be sought, much less to 
be adjudged in favor of the legislative department, unless 
it be clearly within the range of its constitutional char- 
ter. As the Supreme court of the State of Alabama, you 
are not at liberty to add one jot of power to the legisla- 
tive department, beyond that which the people of the 
State have granted them; and, on the other hand, to 
support that constitution asit stands, and to give a fair 
and rational scope to ull the powers which it clearly 
contains. 

It is the peculiar office and province of the judiciary 
department, to determine whether an act of the legisla- 
ture, Which assumes the appearance of a law, and is 
clothed with the garb of authority, is made pursuant to 
the power vested by the constitution in the legislature; 
for if itis not, the result or emanation of authority de 
rived from the constitution, it is not a valid law, and can- 
not influence the judement of the court, in the decision 
of the question before them. 

The legislature are the agents of the people, and, as 
such, can only move within those lines which the consti- 


? 


tution has pointed out as the boundaries of their action ; 
and if they should, inadvertently or unadvisedly, pros- 
trate those barriers, the constitution selected the judiciary 
as the great breast-work to resist the oppression, and re- 
pair injuries which might accrue from such incautious 
or unintentional infractions of the constitution. 

The following discrimination of the leading points, 
upon which the decision of the case must ultimately turn, 
will, perhaps, be useful to the court, in obtaining an ac- 
curate knowledge of the doctrine in dispute: 





302 REPORTS OF CASES IN 





In the matter of J. L. Dorsey. 


Ist. The word “office,” in the third article, sixth sec- 
tion, of the constitution of Alabama, does not include at- 
torneys and counsellors at law. 

2d. The act of eighteen hundred and twenty-six, for 
the suppression of the evil practice of duelling, is unau- 
thorised by the constitution, as there is no provision in 
it, from which such a power is derivable. 

od. The authority of the legislature over the penal 
code, is a special, liinited power. Ucenee the repugnancy 
of the law to some of the exceptious or restrictions of the 
legislative authority. Hence, too, its repugnancy to some 
of the affirmative provisious of the constitution. Hence, 
also, a want of conformity to powers vested in the legis- 
lature by the constitution, or thet the act in question is 
not authorised by any of those powers. 

Ath. If the court should be of opinion, that the act is 
within the constitutional power of the legislature, it can- 
not be construed to apply to aitorueys and counsellors at 
law. 

Let us investigate the aflirinative provision of the con- 
stitution. It is this: that the general assembly shall 
have power to suppress the evil practice of duelling, ex- 
tending to disqualification from efiee or the fenure there- 
of, as they may deem expedient.—(Sixth article of the 
constitution, third section.) 

It is contended, in the first place, that an a/forney is not an 


officer, according to tle plain and obvious meaning of that 
word; and I flatter myself that the position is maintain- 
able, according to the first principles of the constitution, 
that if the word does not embrace the functions of an 
atiorney, that the act imposing restrictions on attorneys 
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1 
¢ 


is incompatible withthe spirit and letter of the constitu- 
tion, and therefore, inoperative and void. 

It may be observed, as a general rule, that When a 
technical tern is borrowed from an art or science, we 
look to that art or science to ascertain its import or sig- 
nification. 

In constitutions, technical expressions are, in some ca- 
ses, absolutely necessary: so that they cannot be sup- 
plied by others, however forcible or clear; in other cases 
they have a determinate sense appropriated to them by 
use, in which, and in no other are they construed; and 
accordingly, we find many of our principles, precedents, 
definitions, and customs, are drawn from the English 
system of jurisprudence, Which has furnished us sound 
and rational principles of civil liberty. Under it, our 
fathers lived and prospered, and from it they imbibed, 
and I hope I may say transmitted to us, that lively sense 
of individual rights, which is inculcated by its generous 
institutions. We must therefore refer to the English 
common law, to explain the technical language and the 
sound import of our laws and institutions. If we depart 
from this plain standard of interpretation, We set every 
thing afloat, and our constitution will become a mass of 
unintelligible matter. 

If a statute of the legislature adopt phrases of the 
common law, we must look to the common law to as- 
certain their true signification. This is a rule of reason. 
It is the foundation of the principle quoted by Sergeant 
Pengelly from Hobart, that when a statute adopts a 
common law term, you take that common law in its 


common law meaning. It is the basis also of a para- 
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graph in one of the most luiminous and masterly docu- 
ments that ever emanated from the pen of an American 
statesman. I allude to the report of the Virginia legis- 
lature, in seventeen hundred and ninety-nine. This re- 
port expressly recognizes the retention of such parts of 
the common law, “so far as they are necessarily com- 
prehended in the technical phrases which express the 
powers delegated to the government.”—Here we find the 
recognition of the principle Which takes common law 
phrases in the common law sense. Upon this basis, 
Judge Iredell, in the case of Fries, states, in effect, that 
the constitutional definition of treason, being borrowed 
from the British statute, the framers of our constitution 
intended to adopt the meaning of those terms, as ex- 
pounded in the parent country. 

Suppose an act of the legislature Were passed, which 
said that a particular act should be felony, and said no 
more On the subject, where would you look for its true 
meaning? Will you not, by the adoption of that word, 
find it necessary to look at the source from which it was 
derived, (that is, the common law,) in order to ascertain 
its import? Will you not collate all the authorities 
which have expounded the doctrine of felony, and trace 
it up With patient, industrious perseverance, with the 
view “petere fonies,” to find its first spring? There is no 
other to which you can look for that purpose. Let us 
examine how these considerations bear on the point, and 
the meaning and construction of the words office and ai- 
torney, according to the common law of England, and 
English authorities applicable to the question. 

It is a matter not to be controverted, that in England, 
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attorneys at law, are generally considered as officers of 

the court, in Which they are allowed to practice. But 

this official relation. springs from the peculiar restrictions 

and privileges, with which they are invested. . In this 

country, attorneys at law are not recognised as standing 
' 


1 


sigland, they cannot be bail 
“in civil actions,” nor are Wigee permitted to practice as 


4 


on the same fvo'ing. In 
solicitors in chancery.” They are also restricted as to 
other courts; and the qualifications required by the “se- 
veral statutes of 4 Hen. 4 ch. 15—2 Geo. 2 ch. 27, area 
Wider and much: more extensive character, than those 
existing in this country, and regulating the admission of 
attorneys. It may be further remarked, that the same 
restrictions as to practising law in the country here, do 
not exist, and are unkown to our statutes. The doors 
of all our courts are open to all Who seek admission, In 
further illustration of these alii it may be remark- 
ed that serjeants and barristers at law, are a distinct clas- 
sification of lawyers, as recognized in England, take no 
Oath of “offer.” nor are they designated as officers of 
court. In England. it wus decided, at avery early peri- 
od of her judicial history, that “ad/orneys” Were con- 
strained to appear at the bar of the court. But since the 
days of my Lord Coke, that decision has been reversed, 
and it is a matter of mere choice, mere volition, with the 
attorney, whether he will pursue his ee 
Hargrave’s Coke Litt. 294, 14 and 1 Salk, 27.) 

In further illustration of this view of the question, it 
may be remarked, that formerly, no attorney could 
practice in the Exchequer, (being a court of inferior 
rank, not ouly to the court ef IX<ing’s Bench, but the court 
te 39 
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of Common Pleas.) but throuzh a clerk of court; but by 
the 1 W. 4 ©. 70. S. 10 and 16. the court was thrown 
open to all persons admitt d or adm ssible, as attorneys 
of the K. B. and C. P. But in no instance do we find 
any statute, authorising an attorney, to practice as a so- 
licitor in chancery. 

Thus, we perceive, that a clear and manifest distinc- 
tion runs through the whole code of English law, in re- 
lation to the privileges and immunities of attorneys, 
counsellors at law, and sd'icito’sin chancery. These re- 
strictions are qute variant and diss.milar from the re- 
strictions existinz Here. It is our freedom here, to be in 





a state of equality, so far as professional rights are im- 
plicated. In England, it is conceded. that attorneys are 
Officers of the court. But this relation springs from the 
distinctions created by statutory provisions, as well as 
the exemption of one class of the profession from illiberal 
requisitions, and restrictions imposed on the other. Put 
let it be admitted that they are officers of their respec- 
tive courts, as in Euziand, they are not public officers 
here. Indeed, without any appeal to learned authorities, 
does not common sense, t!:e founcation of all authorities, 
of the laws themse'ves, and of the coxstitution, declare 
that an attorney is not an officer. 

By the statute 25, Car. 2. ch. 2, all persons bearing any 
“office, civil or military,” shall take the oath of supremacy. 
The language of this statute, bears a stronz analogy to 
the act of eighteen hundred and twenty-six, and it would 
seem as if it were borrowed from that statute. But it 
may be observed, that tle word office, as used in this 
act, isa gene. ic term, of which an attorney is a species, 
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and therefore strictly comprehended by it. This objec- 





tion cannot be sustained by uny admissible rule of ‘in- 
terpretatiou, or the protuction of any adjudicated case. 
As broad and as coipreliensive as the words are in this 
statute, the judicial inind of Lugland. has never attemp- 
ted to give them that compreheusive scope and action, 
so as to embrace Within tuecir influence, attorneys and 
counsellors at law. ‘The same course of reasoning is ap- 
plicable to the corporation act of 15 Car. 11, statute 2. 
It was enacted, “that no person shall be placed in the 
office of Mayor, Alderinan, Recorder, Bailiff, Town Clerk 
of the common council, in an ofice of trust or profit,” Who 
does not take the oath of supremacy. It Would seem 
that if words of a general import and extensive signifi- 
cation, be susceptible of an enlurzed expansion, compre- 
hending every descrip t.on of officers. that the phraseology 
employed in desizuating offices, in this statute, would 
certainly draw within its orbit, attorneys and counsel- 
lors at law. So thought the learned attorney general in 
England, but the learned judzes befcre whom the case 
was brouglt for adjudicat.on, decided otherwise, and 
maintained the broad und gencral doctrine, that an at- 
torney was not an Officer, within the clear and legitimate 
meaning of the act.—(L. Kaym. 56, 98; Comyn’s Digest 
—title attornoy.) 

These author.tics are so clear, that they need no ex- 
planation. ‘lhe text is as plain as any commentary can 
make it; and any decision alverse to the position estab- 
lished by those authorities. must rest rather on fallacious 
grounds, and illogical deductions, than any known or 
established rule of law. 
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Let us bring this question to another and severer in- 
vestigation. 

There are, says my Lord Coke, three causes of forfei- 
ture of office. Ist. By abuser; 2d. Non-user; 3d. Refu- 
sal. 

Ist. Abuser; as by a sheriff permitting escapes. 

2d. By non-user; in which there is this distinction, 
when the office concerns the administration of justice, 
the officer e2-oficio, ought to atiend without request, 
there by non-user the office is forfeited; but where an 
Officer is not obliged to aitend, there can be no forfeiture. 
But my Lord Coke makes another distinction,— that a 
non-user, of itself, Without special damage, is no forfei- 
ture of private offices, but that it is otherwise of a public 
one, Which concerns the adininistration of justice. 

Taking this exposition of my Lord Coke, in regard to 
the attributes of an officer, as well established, let us, 
however, in an enlarged and liberal view, which befits 
the subject, inquire in what manner a forfeiture of office 
was effected in England. In 4th Burr, 1919, it was 
held that general neglect or refusal to attend to the office 
is a reason of forfeiture. it has also been decided, that 
non-attendance is a cause of removal of a corporator. 
But how will you proceed to produce a forfeiture of an 
office? By information in the nature of a quo warranto, 
Iam answered. It must be observed, that a quo warranio 
is the King’s writ of right, and issues where a franchise 
is usurped, or forfeited by a non-user—(1 Bl. Com. 136 ;) 
(Finch’s law, 37;) (3 Cr. Dig. 278.) If, then, it is not a 
royal franchise, no information in the nature of a quo 
warranto Willlie. It has therefore been decided, that an 
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information of this kind did not lie in case of private 
rights, where no franchise of the crown had been in- 
volved. It will not lic for erecting a warren-—Rex vs 
Sir William Louther, (1 Stra. 657.) Nor forfeiture of the 
place of Recorder by non-attendanee —Lord Bruce's case, 
(2 Stra. LIGL.) Nor for claimiug exclusive right of ferry 
—-Rex vs Reynall, (2 Stra. L161.) Nor in the case of 
church wardens—Rex vs Poubeney, (2 Stra. 1196;) 
which may be considered as a case strictly analagous to 
the present, and has egain been decided in England 
since—(See 15 Johu. 569.) Such information lies not 
for holding court leet, and the reason given is. that it is 
a private right, which inay be tried in a civil action— 
tex vs Caines, (Andrew's Rep. 14.) This writ has for 
a long time been applied to the mere purpose of trying 
the civil right, seizing the franchise, or ousting the 
wrongful possessor, the fine being nominal only— (2 Inst. 
281;) (2 Burr, 1817:) (4'T. Rep. 381.) In England, 
courts will only grant this writ in cases of offices which 
are usurped against the royal power, or the public are 
interested —(2 Lord Raymond, 1409.) 

If these decisions be correct, and recognized as well 
settled law. upon what intelligible principles will it be 
pretended that a forfeiture of a private office, a mere fran- 
chise, not springing from the legislative power of the 
State, can be produced—an oifice from which no special 
damage has been sustained. The office of an attorney 
is strictly private, and not derivable from the legislature, 
consequently exempted from the operation of the writ of 
quo warranto, and strictly within the meaning of an of- 
fice, as laid down with so much learning by my Lord 
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Coke. The wrzument upon this part of tie question is 
thus, then, derived uot Ouly fro t..e principles of that 
country, f om Whence We der.ve niany of the principles 
of our legal wud pol.t.cal i si.tutous, but from the con- 
stitution and laws of the & tate. 

Offices are public or private; and it is said that every 
man is a public officer Who hath any duty concerning 
the public, and that Le is a public officer, who has to do 
With another man’s affairs azainst Ais will, and without 
his leave— ( ‘arthew, 47>.) 

But we ure not to coafine the investigation of this 
question, alone to detiu.t.ous of Isuglish authorities. In 
this country, adjulici.t ous bave been made equally as 
explicit, and decis.ve of the meaning of the word * of- 
fice,” as those already referred to. 

In eigi.teen hundred and teu, the Legislature of Vir- 
ginia, influenced by a Ligh and commendable spirit, 
sought, by various enactinents. to suppress the evil prac- 
tice of duelling. The requisitions imposed by the act, 
are in all respects the very couaterpart of the act adopted 
by this State. ‘Phe oath has all the lineaments. all the 
rigorous exactions, of that prescribed by’ the Legislature 
of Alabama. The applicability of thisact to aliorneys at 
law was questioned, and ably argued before the Supreme 
court of that State—(1 Munford, 481.) The question 
was raised by Leigh. who refused to take the oath re- 
quired by the act of eighteen hundred and ten. The 
case underwent a most elaborate examination, and it 
was decided by that learned bench. that a/lorneys were 
not officers, an‘ consequently Mr. Leigh was admitted as 
a member, without complying with the requisitions of 
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the act of the Legislature. The President of the court, 
in delivering the Opinion. oDserves. W.th a greut deal of 
legal discrimination, that there is no just * ground on 
Which we can erect, by implicat:oa or construction, into 
governmental oficcrs, Wiese Wi.o, in England, are not e€x- 
alted to that character. und who, in the only books and 
doctrines handed down to us on the subject from that 
country, and held. at most, to be mere subordinate offi- 
cers of their respective courts.” Were is an express decis- 
ion in favor of the pos.t'ou assumed in my opening re- 
marks, that the office of an attorney was not a public 
Office, neither in this or in any other country. and accor- 
dingly, we find the learned Judze discarding the requi- 
sitions imposed by the act of cighteen hundred and ten, 
and allowing the applicant to become a member with- 
out taking the owth against * duelling.” 

It may afford soime light, to inquire into the construc- 
tion which has beeu given to an analugous act, adopted 
by the Legislature of New York—(See. 31, ch. R. L. 416.) 
Upon examinat.on, this act will be found to contain pro- 
visions, equally as extens.ve and cozent, and couched 
very much in the same pliraseolozy, as the act under 
discussion. ‘The constru.tion given by the Supreme 
court of New York, to the word office, sustains, with 
great ability, the decision in | Munford, and is still more 
conclusive on the pont, tht an attorney does not hold 
an Office, within the con:t.tut:onal meaning of the term. 
In the language of the learned Judge who decided the 
case, “that an attorney or counscllor does not hold an 
office, but exercises a privilege or franchise. AS attorneys 
or counsellors, they perform no dut.es on behalf of the 
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governmenut.—they execute no public trust. They enjoy 
the exclusive privilege of prosecuting and defending suits 
for clients, Who may choose to employ them.”—Again, 
the same learned Judge observes, “that physicians are 
licensed pursuant to statutes: yet they hold no office of 
public trust, in legal constructiou. Lawyers are licensed 
to practice in One of the learned professions, and physi- 
cians in another; and there are many regulations, by 
law, for their government, as distinct orders of men in 
society; but they are not trustees, nor agents. for the 
public, any more than persons licensed to carry on the 
business of banking”—(See 2) Johnson's Rep. 452.) 

In 1 Bac. 287, Co. Litt. 5:2, an attorney is defined to 
be one who is set in the place of another, and he is ei- 
ther public as an officer of the government, or privale, as 
an attorney at law, being delegated to act for another, 
in private contracts or agreements. ‘This definition is 
fully corroborated by the decision in 20th Johnson’s New 
York Reports. It is laid down by the enlightened judge 
who delivered the opinion, that the attorney exercises a 
mere privilege or franchise. 

The word office, in the constitution of Alabama, is a 
term of the most extensive signification, and compre- 
hends almost every employment of a publie nature hol- 
den immediately from the government, or the people 
themselves. The constitution of the State of Alabama 
contemplates two classes of officers; the superior offi- 


cers—such as the judicial and executive ; and inferior 
officers—such as are created by legislation. 

Now, to constitute an appointment, there must be an 
appointing power. ‘There must also be a commission— 
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an.acceptance. In the casc of an attorney, from whence 
does his.commission issue ? Not fromthe executive—not 
from the legislature —not froin the people. He receives 
his license from tie court:—Dut the licensing judges 
cannot be said to “elect” to “ appoint” an attorney :— 
He can, perhaps, only be said to be appointed by the 
particular clients, who, after he is licensed, may seve- 
rally employ him. 

Now it must be conceded, that there isa wide and 
distinguishable diversity, between an office and employ- 
ment. The question, investigated by these rules of con- 
struction, of the office of an attorney, seems to be nothing 
more than a service or employment, to be pursued by the 
attorney at hisown will and pleasure; and springs 
from a much more paltry source of power, (if I may so 
express myself, without any disparagement to the pro- 
fession,) than the office of a solicitor, judge, or the governor, 
or, if you please, the sheriff. 

It may be remarked as a general principle, pervading 
the whole current of authorities, which have been con- 
sulted on this subject, that an oilice, ex vi termini, implies 
the delegation of a portion of the sovereign power of the 
State, and possession of it by the individual holding the 
office, and exercise of such power within constitutional 
limits, constitutes the correct discharge of the duties of 
such office. By giving this liberal and expansive con- 
struction to the word office, the meaning of the third 
section of the fifth article of the constitution, is apparent 
and conclusive, and the word office becomes intelligible, 
as'to the extent of its import and operation. 

Thus, then, it appears most conclusively to my mind, 
‘6 40 
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that every office, implies an authority to exercise some 
portion of the sovereign power of the State, either in ex- 
ecuting, expounding or administering the laws; and 
every office destitute of these great essential elements, 
falls within the class of offices, properly designated as an 
employment or service. In support of this view of the 
question, I will remark, that when the constitution 
speaks of offices, it means, surely, the legislative, execu- 
tive or judiciary departments. It does not mean an occa- 
sional employment, such as jurors, attorneys, or printer to 
the State, or contractor, &c. &e., who are paid for some 
work done for the public service, or whose employment 
is disconnected from the functions of the government— 
but they intend an employment, permanent in its char- 
acter, and implying trust and confidence. 

I will now invite the attention of the court, to the doc- 
trine of incompatibility of offices, as regards the consti- 
tution of the United States. 

It will no doubt be observed by the court, that from 
the excluding provisions, pervading our State constitu- 
tion, that the framers of it must have had a full know- 
ledge of the offices, ‘hen held and exercised under the 
federal government. The framers of our State constitu- 
tion, provided against the offices, as they then existed, 
and were exercised under the federal government of the 
United States, at the adoption of the constitution, and 
made them incompatible with certain enumerated offices 
of the third article, section twenty-six, of the constitu- 
tion. 

Establish the point, that an attorney is a public offi- 
cer, what is the result flowing from such an extravagant 
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¢ and inadmissible position? Why itisthis! That every a 
attorney Who obtains admission into the federal courts, 
* is converted co instanti, into an officer of the federal go- 
vernment; and is thusin a state of partial disfranchise- 


ment. We cannot act in Congress, in the State legisla- 
ture, or in the electoral colleges. In the view of the con- 
stitution, he is an object of jealousy; although he can, 
at any time, be restored to all the franchises of a citizen, 
by abdicating his office again. ‘The constitution of the 
United States contains the same salutary provisions for 





3 analogous beneficial objects. The inhibition, on this 
point, is positive and unbending, that individuals holding 
offices under the State government, shall not be eligible 
to offices under the federal government. Even in the 
government of England, the same doctrine prevails, as 
regards the discrimination in offices; the offices of excise 
and customs, and clerks or deputies in the treasury, navy, 
victualing and adiniralty offices, and a long list of other 
dependants on the crown, are interdicted from being 
elected or sitting as members of the House of Commons. 

Having endeavored to maintain the position, that an 
attorney is not an officer, | will proceed to show to the 
court, that the act imposing restrictions on attorneys, is 
not a measure, emanating from the constitution. 

I shall contend, in the first place, that this act is an as- 
sumption of legislative power, not warranted by any 
provision in the constitution; and secondly, that it is 
repugnant to several clauses contained in that instru- 
ment; or, im other words, rides over and prostrates all the 
restrictive clauses, so wisely incorporated in it for the 
most beneficial purposes. 
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It is admitted as a general proposition, that every pow- 
er contained in the constitution, unless limited, is entire, 
exclusive and supreme.. But the legislature is circum- 
scribed in its capacity, by the fundamental law of the 
constitution, and its action must conform strictly to its 
limitations. 'The powers of the legislature are defined 
and limited; and that those limits may not be mistaken, 
the constitution was written. To what purpose are 
powers limited, and to what purpose is that limitation 
committed to writing, if those limits may be passed by 
those intended to be restrained? ‘The restriction be- 
tween a government of limited and unlimited powers is 
abolished, if those limits do not restrain the persons on 
whom they are imposed, aud acts prohibited and acts 
allowed, are of equal obligation. It is a proposition too 
plain to be contested, that the constitution repudiates any 
legislative act repugnant to it, or that the legislature 
may alter the constitution by the adoption of an ordina- 
ry act. 

Between these alternatives, there is no middle ground. 
The constitution, it must be admitted, is the superior, 
paramount law, unchangable by any ordinary acts of 
legislation, or is it on a footing with ordinary legislative 
enactments, or like other enactments, alterable when the 
legislature shall deem it expedient to incorporate in it, 
reformatory principles? 

If the first portion of the alternative be correct, then a 
legislative act contrariant to the high commandments of 
the constitution, is not law: if the subsequent portion 
be compatible, then written constitutions are preposter- 
Ous attempts, ou the part of the people, to restrain a 
power in its own nature illimitable. 
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The constitution of the State of Alabama, contains,a 
specific enumeration of powers, as applicable to every 
appropriate object, which may become the subjeet mat- 
ter of legislation, and it is contended, that the legislature 
cannot resort to arguinentative implication, .with the 
view of drawing to itself a larger mass of power, than 
was designed by the framers of the constitution, should 
properly belong it. 

If, therefore, the legislature have not this power, by 
any specific grant contained in the constitution, nor em- 
braced in its ordinary legislative powers; nor by con- 
temporaneous exposition; on what basis would the au- 
thority to passa law not warranted by its tenor or 
spirit, rest, even if there were no special prohibitory 
clauses in the constitution, or the declaration of rights. 

It may be said, that the act of eighteen hundred and 
twenty-six, Was an incident of sovereignty, an inherent 
power. In this country, there is no such thing as total- 
ity of sovereignty. All sovereignty emanates from the 
people, and it is controlled and modified in its action by 
the creating power. Hence it is, that every legislative 
deflexion, from the life-giving principle, from the consti- 
tution, is considered a nullity, and at variance with the 
cardinal principles upon which a republican government 
is founded. Is the act of eighteen hundred and twenty- 
six a legitimate act, flowing from some given power, by 
necessary implication? ‘To derive such transcendental 
power from implication, would be to change the subor- 
dinate into the fundamental; to make the implied pow- 
ers greater than those which are expressly granted, or to 
change the whole theory of the government. ‘The doc- 
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tine, that Morinant, ictepaia) powers exist in the con- 
b to be called ito action whenever the legislature 
a » may deem it Necessary, is dangerous in the extreme, and 
es a fraught with appaling consequences to constitutional lib- 
; ¢ ‘Ge erty. 
rt That the constitution is the paramount law, and that 
~. acts of legislation are subordinate to it, cannot be denied; 
and the consequence is, that where they cannot be re- 
conciled—where both cannot be executed, the courts, 
when called upon to declare the law, must give effect to 
the constitution, and annul the act, which would violate 
and defeat it. ‘This, however, is a high exercise of pow- 
er, and should always be exerted under a _ profound 
sense of the respensibility assumed by the court, witha 
deep respect for the legislative body, and anxious desire 
to give effect to both acts. 
The judicial history of the country abounds in decisions 








declaring an act repugnant tothe constitution, ipso facto, 
void. Thus, in the case of the People vs Platt, (17 John- 
son, 195,) the Supreme court held the law to be uncon- 
stitutional. It has also been decided in Maryland, (1 
Harris & Johnson, Wiittington vs Polk,) that a statute 
not made in pursuance of the constitution, is void. So, 
also, in Marshall's Kentucky Reports, (Ely vs Thompson, 
73;) the Trustees of the University of North Carolina vs 
Foy & Bishop, (i Murphey, 58 ;) the case of Whitman vs 
Hapgood, (10 Mass. R. 437;) (L Haywood’s R. 29, 30.) 
So, also, in the Superior court of Georgia, Greenfield vs 
Ross, (Charlton’s R. 176—2 Littell’s R. 92:) That the 
act of the legislature interdicting the carrying of arms, 
was unconstitutional. ‘This section is analogous to the 
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twenty-third section of the declaration of rights. Has 
the legislature the legitimate power under the constitu- 
tion to suspend any part of the general law, limiting its 
suspension to any individual, and leaving the law still 
in force in regard to every one else. The doctrine has 
been repudiated—5 Pickering, 69. If they have not the 
right to relax the rigid muscles of the law, in_ indivi- 
dual cases, have they the power ofenacting laws operat- 
ing on distinct and separate classes of the community ? 

I am aware that the proposition is usually laid down 
in more restricted terms by elementary writers, and is 
more confirmed in its general language. It is the first 
principle of the jurisprudence of a free people, having 
written constitutions, that legislation must be general in 
its action, and not individuated.—(1 Touallier, 96— 
Montg. De Loix, Liv. 11, ch. 6, Liv. 6, ch. 5.) 

It is contended that no government is warranted in 
enacting exceptional laws --striking at one class of 
citizens, and depriving them of the benefit of the law 
common to all the rest. ‘The sovereign people of Ala- 
bama have committed no such power to the legislature. 
A legislature would be the most dangerous of all despo- 
tisms, if it may single out one class of individuals, and 
deprive them of all the benefits of our system of laws, 
in exclusion to others, or make one class of citizens, the 
victims of its policy, when others, are untouched by its 
action. 

There is a class of laws, which are extraordinary, ex- 
ceptional, and prepotent, ex necessitate rei ; such, as laws 
of revenue, limitation, insolvency, usury, divorce, and 
the like: now, can the act in question, rapacious as it 
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r? ceptive, LS rbithaty, abut, impolitic end odious,— 

iS. ot constitutional? Passing from principle to authority, 
> i has been decided, in 3d Peters, 250—(Jackson vs Lam- 

. >s Phire,) that a constitutional power, wrreasonably exercis- 

ee, tpt 35v0ld. 

:. -In England, where there is. no written constitution, 
* ' Rees of Parliament, contrary to natural equity—such as 

| make one a judge in his own cause—are void. (Day vs 

Savage—Hob. 87.) So, also, statutes against common 

Tights, are void. ‘This doctrine is sustained by a num- 

ber of English authorities—(8 Coke’s Rep. 118—10 Mod. 

89—Bac. Ab. title Statute—] Black. Com. 62—also deci- 

ded in 2 Dallas, vs. Vanhorne & Dorrance.) 

This obnoxious act, it is urged— 

1st—Violates universal law or common justice. 

*2d—The constitutional or organic law of the Federal 

Union. 

~~ 3d—The constitutional or organic law of the State of 

- Alabama. 

* In other words, it violates natural and constitutional 


cil It is most true and incontrovertible, that the legisla- 
.: ture have the power to mould its penal laws, so as to 
" subserve the purposes of civil society, and regulate and 
control the moral conduct of those subject to its action; 
" put have they the constitutional power to adopt any 
system of measures, which strike directly aad uproot 
fundamental principles, obliterate all the landmarks of 
natural justice, and annihilate those rights, which exist, 
independently of law, or any organised government.— 

_ Tt-will no doubt be conceded, that every right must be 
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subjected to, limited, and interpreted by the law of na- 
ture, Which every where forms a part, and the best part 
of the municipal code; and it is the primary canon of 
that code, that necessity, physical necessity, knows no 
law but itself; or, in other words, that a moral right, 
that is not productive of results detrimental to the inter- 
ests of society, or contravening any fundamental law, 
may be exercised, and any legislative measure, viola- 
tive of that right, is subversive of the whole social poli- 
cy of our political system. It is destructive of the ends 
of society, and scatters discontent in every soil, in which 
false doctrines may be sown. All free governments are 
founded upon the principles of the social compact,—and 
all measures adverse to its social action, must necessarily 
partake of tyranny and oppression. Under the general 
power of protecting society from abuse, and establishing 
the social system, the legislative power in question, may 
be claimed. Let us sce whether it is not a rlant un- 
congenial to the soil of the constitution. It is a matter 
too well established, to require any argument, that in 
the constitution, no particular kind of property is men- 
tioned, or specifically assured to its owners. The con- 
stitution intends to secure all kinds of property to its 
owners, against the power of the public to take it away. 
Without compensation—a fundamental principle of all 
governments in existence—a principle, Which Louis XIV, 
or Napoleon, in the plenitude of their power, durst ne- 
ver assail. ‘These doctrines, it is maintained, are strict- 
ly consonant to our laws and institutions; because they 
are in keeping with that theory of absolute right, inhe- 
rent in every bosom,—that of property—which consists 
iP. Al 
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in the free use, enjoyment, and disposal of all acquisitions, 
without any contraction or diminution. As these rights 
consists primarily, in the free enjoyment of personal se- 
curity-—of personal liberty and private property—so long 
as these remain inviolate, the citizen is perfectly free; 
for every species of compulsive tyranny and oppression, 
must act in opposition to one or other of these rights— 
having no other object upon which it can be properly 
employed. 

The doctrine will not be contested, that the legisla- 
ture may settle the course of descents of land; the na- 
ture, extent, and qualification of estates; the manner 
and form of acquiring estates ; the solemnities and obli- 
gations of contracts; the rules for the exposition of wills 
and deeds, &c. &c. But would it not be an absurd pro- 
position to maintain, and in opposition to all the princi- 
ples of natural justice, to say, that the power of regulat- 
ing and transferring property, would authorise the le- 
gislature to enact a law, requiring of the heir, before he 
received his inheritance, to take the oath against duel- 
ing, or place him under some other restrictions equally 
objectionable, and incompatible with his rights to the 
enjoyment of this property. If the legislature have the 
right to do this, does it not drag with it as a necessary 
concomitant, ex consequenti, the other, and much more 
consequential right, of restricting the income of the heir? 
The legislature have the power to enact laws relatively 
to the marital relations—to say that the parties shall 
not marry within a certain degree of consanguinity, and 
without obtaining a license—so, also, to liberate the wo- 
man entering into wedlock, from being arrested for 
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debt, and restricting her as regards the privilege of mak- 
ing contracts; but would not a law, depriving her of the 
privilege of taking lands by descent, gift, or device, or 
imposing such exactions—in their nature impossible to 
be complied with—be held inimical to the holy ordi- 
nance of matrimony, and in violation of justice and so- 
cial policy. 

It is true, a man, by entering into civil society, ac- 
quires the privilege of being protected by that society ; 
and he renounces the privilege of seeking, by his own 
force, redress, for his injuries, because incompatible with 
his obligations to society. But he does not renounce the 
privilege of defending himself against personal violence. 
The legislative department, also, have the regulation of 
the rights and privileges of a voter, as to require resi- 
dence, &c.—but would not any requisition, requiring any 
large amount of property to be possessed by the voter, 
before he is entitled to a vote, or to take an oath, abjur- 
ing, in advance, against the perpetration of an act, be 
considered an infringement of those rights, which every 
freeman must hold dear and inviolable. 

How stands the case with an attorney? Are not the 
restrictions severe and rigid? Are they notat war with 
justice and common rights? Do they not deprive an in- 
dividual of his office, if he perpetrates an act that is not 
punishable? Are they not, in their character, in oppo- 
sition to every thing like justice, and restrictive of those 
rights, with which every man is clothed, with the view 
to the obtention of his happiness, which is the true basis 
of all law? I cannot conceive the grounds on which 
the opposing argument can be supported. Then, I con- 
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tend, that the principle, I have endeavored to maintain, 
in relation to the limitation on the legislative power 
over this question, is fundamental. It is deeply inlaid 
in all enlightened political systems: it is supreme—it is 
sovereign: it will “bear no rival near the throne.” It 
detrudes all opposition from its presence. 

Transfer all these inherent, unalienable rights, to the 
law-making power of the government, and it would be 
of all the effects of a defective organization, the most af- 
flictive and destroying. As well might the blazing orb 
of day, when sent to warm us, absorb, as it does, the 
moisture of the soil, and the providential dews of night 
not return it, and yet the fructification of the earth, and 
the gathering of its fruits be hoped for—as to expect the 
full enjoyment of constitutional liberty, when these great 
cardinal rights are obliterated and swept into one com- 
mon reservoir of legislative discretion. 

It may be remarked, that the right of regulating our 
own pursuits, the right of protection of society, and the 
right of property, are three twin sisters, born of the 
same common mother 
being at the same moment, with the existence of natural 





natural law. ‘They came into 


law—they continue during the same period while natu- 
ral law continues; and unlike the twins of heathen my- 
thology, they die at the same instant when natural law 
ceases “to move, live, and have its being.” 

I have thus taken a full review of these propositions, 
and I trust some, if not all the points that I have conten- 
ded for, are decidedly in favor of my views in relation to 
the constitutional validity of the act in question; there 
is One more, however, as it rests not only on the plainest 
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ut on a concurrence of 


principles of re 
all the authoritics on t! ubject. is too clear to admit of 
a doubt, and were the case of less magnitude, I showl@ 
deem it unnecessary to subinit any other to the court. 

It may be attempted to deduce the power in question 


from the word “sha/l,” and exfexding to disqualification 


from office—(‘Third section, sith article.) 

Let us proceed to the examination of its meaning. 'To 
ascertain this, we must compare all the provisions of 
the constitution, containing words of the same import, 
This isthe general rie of construction of all written in- 
struments, and results from the principle, that such in- 
struments are the only evidence of the will of the ma- 
ker. 

Now, it is contended that “shall” is merely a sign of 
the future tense, and not imperative. It May be urged, 
that the words shall and “extending,” are equivalent to 
the words “may extend,” and that “ertend” means to 
widen to new cases not before Within the scope of the 
powers. As the mode is not limited, it may extend to all 
cases, in any form in which legislative power may be 
exercised. "These doctrines do not suit upon general 


reasoning, plain and obvious as they 


— 


nay seem to be. 
If the court are disposed to give io these words in the 
third section this enlarged construction, What meaning 


under the head of impeachiments. The words are, that 
“the governor and all civil officers shall be liable to im- 
peachment for any misdemeanor in oifice ; but judgment, 
in such cases, shall not exicnd further than removal from 


office. 





326 REPORTS OF CASES IN 





In the matter of J. L. Dorsey. 








Now, give to these words “shall” and eztend, the ex- 
pansive interpretation, as claimed under the third section 
, of the sixth article of the constitution, and is not every 
civil officer in the government, triable and impeachable 
for every misdemeanor ? 

If an attorney is an officer of the government, then he 
is liable to impeachment for any violation of law, im- 
peachable and triable I presume, by the same body, as 
the judges. Is an attorney impeachable for every mis- 
demeanor? ‘This position no doubt will be denied. It 
must be an indictable offence. But suppose it is not 
indictable, is he to be impeached and deprived of his of- 
fice, when he has done nothing which the laws of his 
country prohibited? Is not deprivation of office a pun- 
ishment ? Can there be punishment inflicted where 
there is no crime ? 

Now examine the act of eighteen nundred and twen- 
ty-six, and see if it does not conflict, in a very striking 
point of view, with the principle, which I have endea- 
vored to establish, in relation to impeachments. The 
act says, “that if any one sends a challenge,” he shall 
be disqualified from office. This court has decided, that 
the sending of a “challenge” is not a punishable offence.— 
(Smith vs. The State—1 Stewart, 506.) The individual 
is not even guilty of a misdemeanor ;—yet he is visited 
with all the disabilities of the act. It is admitted, in 
this decision, that he has violated no law—committed no 
Offence. Then the point is this: Is an individual to be 
deprived of an office, for the commission of every folly , 
erroror indiscretion, too insignificant to have a name in 
the penal code—too paltry for the notice of our inferior 
courts ? 
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Thus, we find, upon the strictest analysis, that there 
is nothing in this clause of the constitution whieh au- 
thorizes the exercise of this power; and the court can- 
not remove a limitation, where the people have been dis- 
posed to create one. In the construction of this section, 
the legal maxim applies—ezpressio unius exclusio est al- 
terius. 

It is most obviously conclusive, from the reading of 
this section, that the constitution intended to declare a 
great fundamental principle, leaving it to the judgment 
and conscience of the legislature, so to apply it, as to se- 
cure the most benefical results to society. 

In support of this power, it may be argued, that where 
a general power is given by the constitution, the means 
of effecfuating it belongs to the legislature. To this, I 
reply, that there is an obvious distinction between those 
means which are incidental to the particular power, 
which follow as a corrolary from it, and those which 
may be arbitrarily assumed, as convenient to the exer- 
cise of the power, or usurped under the plea of necessity. 
These restrictive words, founded on reformation, and not 
on vindictive justice, (sec. 19, art. 6,) We contend, were in- 
serted to define the powers of the legislature, with the 
utmost precision and accuracy. 

Ilay it down as a fundamental proposition, that in a 
government of prescribed and limited powers, no public 
functionary, no department of government can assume 
a power which is not to be found in the constitution, or 
exercise any authority repugnant to its provisions. 

It is also contended, that the act is repugnant to the 
ninth article of the constitution. Under the head sche- 
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dule, it says, “that every white male person, who shall 
dwell within the limits of the State, at the time of the 
adoption of the constitution, and shall be otherwise qual- 
ified, shall be entitled to hold any office or place or honor, 
trust or profit, under the State, any thing in this constitu- 
tion to the contrary, nolivithsiandine. 

It is also contended, that the law of eighteen hundred 
and twenty-six contravenes the teuth section of the de- 
claration of rights. It says, that wo maz shall be deprived 
of his life, liberty, or properly, but by due course of law. 

There is no doubt but the convention intended this 
clause as a restriction on the legislative branch of the 
government. It cannot be diszuised, that the framers of 
the constitution viewed, with some apprehension, the vi- 
olent acts Which might grow out of the feelings of the 
moment; and that the people of the State, in adopting 
that instrument, have manifested a determination to 
shield themselves and their property. from the effects of 
these sudden and strong passions, to which men are ex- 
posed. ‘The restrictions on the legislative power of the 
State, are obviously founded in this sentiment. 

This clause in the bill of rights seems to be taken from 
the twenty-ninth chapter of Maena Cherta. An elegant 
commentator on the laws of England, says this chapter 
is the corner stone of English liberty. The origin and 
history of Magna Charta is familiar to lawyers and poli- 
ticians. It was intended to limit the power of the crown, 
and check encroachments on the liberty of the subject. 

If the attorney has a vested interest in his office, is an 


act of the legislature depriving him of it, repugnant to 
the tenth section of the declaration of rights? Does it 




















THE SUPREME COURT OF ALABAMA. 329 











In the matter of J. L. Dorsey. 





not deprive him of it, without due course of law? The 
learned Bracton, in his explanations of Magna Charta, 
defines due course of law, to be a judgment—a verdict of 
equals. Sullivan expounds the words—a proceeding to 





judgment in a court of justice—(in 2 Inst. 60, 61)—Due 
course of law, as that phrase has been understood ever 
since Magna Charta, Means a correct and established 
course of judicial proceedings. 

The Supreme court have also decided, it means all ju- 
dicial proceedings whatever—Bank of Columbia vs Oak- 
ly (4 Wheat. 244.) 

Let us now subinit theact of 1826 toa rigid philologi- 
cal analysis. 

There is no principle, better established than this, that 
all penal laws are to be construed strictly. It arises out 
of the frailty of man—out of a tenderness for individual 
rights, and a sensitive regard for the liberty of those on 
whom they operate. ‘The law may be said to weep 
over the misfortunes of its victims. 

The first section describes more specifically, the per- 
sons who are objects of the law; points out the particu- 
lar officers, co nomine, WhO are required to take the oath 
against duelling :—“ attorneys and counsellors” at law 
are enumerated in the first section. That a law is the 
best expositor of itself—that every part of the act is to be 
taken into view for the purpose of discovering the mind 
of the legislature—and that the details of one part may 
contain certain regulations restricting the extent of gene- 
ral expressions used in another, but of the same act, are 
among those plain rules laid down by common sense, for 


the exposition of legislative acts, which have been uniform- 


ee. 42 
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ly acknowledged.’ If, by the application of these rules, it 
shall appear that the words used in the second section 
of this act, to wit, the words “ public function,” be irrecon- 
cilable with,the words of the preceding section, “attor- 
neys and counsellors,” the latter words are to be rejected 
as surplusage, as mere expletives, and the words in the 
second section to prevail and control the interpretation of 
the whole act. This is done with the view of preserv- 
ing the integrity and symetry of the law. Will it be 
seriously contended, that the word “function,” in the 
Statute, is NoMEN GENERALLISSIMUM, and Will of course 
embrace officers of every possible description known to 
thelaw? This is inadmissible—it is decided otherwise 
by the Supreme court of the United States. The lan- 
guage of the act of Congress is: “any collector of the re- 
venue, receiver of the public money, or any other officer 
who shall have received the public nioney before it is paid 
into the treasury of the United States.” Under this lan- 
guage, it was decided that a purser of the navy was not 
an oficer, and this decision is based on the restraining 
words in the subsequent section of the act— (See 9 Peters, 
20.) Now give this word function, in the second sec- 
tion, the same liberal construction. as also the subsequent 
words in the first section of the act—* during my contin- 
wance in office, or in the service of any public function.”— 
The framers of this law could not have contemplated, 
that an attorney was an officer. In the latter part of the 
first section, and in the whole of the second section, the 
words “attorneys and counsellors at law,” are dropped, 
seemingly, ex industria. From this difference of the 
phraseology, perhaps a difference of legislative intention 
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may, with propriety, be inferred. It is hardly to be pre- 
sumed, that the variation in the language could have been 
accidental. It must have been the result of some deter- 
minate reason, and it is not very difficult, indeed, to find 
areason suificient tosupport the apparent change of in- 
tention. ‘Then, give these restraining words their full 
meaning, and these jarring and discordant provisions of 
the act of the legislature are reconciled, and harmonized 
into uniformity. 

I have thus, in a very imperfect manner, laid before 
you my views, in relation to the matter under discussion. 
It is a new and interesting question. I leave it to stand 
on those principles, which I have presented in my argu- 


ment. 


Mr. Henley said—The questions presented for consi- 
deration, are—was the act, containing the oath, passed in 
accordance with the powers conferred upon the Legisla- 
ture, by the Constitution !—or, can the oath be properly 
required of the several classes of persons mentioned ?— 
And upon a refusal to take the oath, are they legally 
disqualified for the several offices, stations, and public 
functions mentioned ?—or if an attorney or counsellor 
at law, for the practice of that profession ? 

It will be observed, that the act under consideration, 
is strictly penal ; as is also, the section in the constitu- 
tion, (section three, article six,) under which it is pre- 
tended the power was derived to pass it. This being 
true, in the application of the law, to the several classes 
of persons mentioned, it must, consistently with the rule 


that universally prevails in relation to all criminal law, 
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be rigidly and strictly construed, and not extended be- 
yond the plain import of the language employed. In 
the discussion of this question, therefore, it will be ne- 
cessary first, to examine into the extent of the power 
conferred upon the legislature by the constitution, in 
imposing punishments, or inflicting penalties for the 
commission of crimes or misdemeanors ; and also into the 
mode in which this power can be applied. 

The framers of our constitution have expressly provi- 
ded, in the nineteenth section of article six, of that in- 
strument, that “it shall be the duty of the General As- 
sembly, as soon as circumstances will permit, to form a 
penal code, founded on principles of reformation, and not 
of vindictive justice.” And again, in section sixteen, ar- 
ticle first, of our own constitution, as well as in article 
eight, of the amendmenrs to the constitution of the Uni- 
ted States, it is provided, that “cruel or unusual pun- 
ishments shali not be indicted.” There are some other 
sections end clauses in the constitution, applicable to a 
particular portion of this subject, which will be advert- 
ed to, and commented on, below. These will be suffi- 
cient to shew, as well the prevalence, as the importance 
of the rule, that the power of the legislature, in creating 
offences, and imposing penalties, is not universal and un- 
limited, but that it is guarded and controled by the con- 
stitution, in accordance with those rules and principles, 
which reason dictates, humanity sanctions, and justice 
approves. 

But, not only is the legislature limited in the extent, 
to which it can go, in inflicting, but it is also confined, 
as I shall show presently, in the selection of the nature 
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fy allthe different penalties or punishments which can 
be legally and constitutionally inflicted; and it will be 
sufficient, merely to say, that fine or imprisonment, or 
both, are imposed in a great majority of the cases; to 
which is added, for’some offe:ces, a consequential penal- 
ty, Of disyualification for ofice, and exclusion from some 
of the rights and privileges of a citizen, to which I shall 
advert. ‘These are the sanctions of the law, under the 
authority of the constitution, given to enforce obedience 
to its mandates, by punishing the offender for their 
breach. 

I think it is clear, that whenever the disqualifying 
power is claimed or exercised by the legislature, the au- 
thority must be derived from an express grant in the 
constitution, or fundamental articics of government—or 
else the act is null and void. 

It will next be necessary to ascertain in what cases 
the legislature ca cxercise its disqualifying power—and 
afterwards, fo whut evient it Can be carried ; and in con- 
clusion, examine ix/o dhe mode in Which it has been ap- 
plied. 

By reference to the constitution, it will be seen that, 
in section three, article six, it is provided, that “the 
General Assembly shall have power to pass such penal 
laws to suppress the evil practice of dueling, extending 
to disqualificaiion from ofice, or the tenure thereof, as they 
may deeingexpedicut.” 

In section four, article’six-_“ That every person shall 


be disyi ai ifled from holding GiY OffiCe OF place of honor or 


profit, under the authority of this State, who shall be con- 
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victed of having offcred. or given any bribe to procure his 





election or oppoiutment.” 

And again, in section five, article six—that “ Laws 

shall be made /o exelude from office, from suffrage, and 

from serving as jurors, those Who shall be hereafter con- 

c+ victed of bribery, perjury, and forgery, or other high 
crimes or misdemeanors.” 

These are all the grants of power contained in the 
constitution on the subject of disqualification, except in 
cases where an impeachinent lies ; and to them alone, 
must the legis!ature look for its authority in the enact- 
ment of such laws. 

The crimes then, for which disqualification can be 
produced, are, bribery, perjury, forgery, and dueling—and 
“other high crimes or misdemeanors” seem also to be 
included. 

It is, perhaps, unnecessary to discuss here, at length, 
the effect of the last clause—* and other high crimes or 
misdemeanors.” It will be sufficient merely, to say, that 
as this section is highly penal in its operation, it should, 
according to the well soitled principle of law, be rigid- 
ly and strictly construed; and that the specification of 
the crimes of bribery, perjury, forgery, and dueling, by 
name, completely annul the last clause, and restrict the 
legislature to the enactinent of disqualifying laws, to 
those offences only. 

The next question presented for consideration, is, 
Jrom what can the legislature exclude a citizen, for the 
commission of the offences above mentioned? Is the 
power conferred, general, unlimited, and uncontroled ? 

The point, that the grant of specific powers, in a con- 
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stitution, amounts to a reservetion of those not delegat- 
ed, is too Well settled, as a constitutional and essential 
principle in republican governments, to require any ar- 
gument to sustain it. In truth, so important was it re- 
garded, and so fearful were the framers of our constitu- 
tion, that it might be forgotten or disregarded, in the 
turmoil and confusion of party strife, that it is expressly 
and emphaticilly declared. in the last section of our dec- 
laration of rights: and it is further provided, that all 
laws passed in contravention of it, are null and void.— 
This is more especially true, anid important, in the ap- 
plication of the power of the legislature, in cases where 
the liberty of the citizen is involved: aud it is express- 
ly provided, in the lust clause of section ten, article one— 
and in section eleven, article one, (( ‘onstitution) that no 
citizen shall be deprived of his liberty, or be accused, ar- 
rested, or detained. but in cases clearly ascertained and 
defined by law, and according to the forms which the 
same has prescribed. The word “liberty,” used in this 
case, is not coufined to the mere freedom from arrest and 
confineinent in prison; but it has a more enlarged and 
extended signification, and embraces all the privileges 
and franchises which it is the object and intention of 
good governments to secure to the people.—(2 Bl. Com. 
37.) Once admit the general power of the legislature 
to curtailor abridge the privileges of the citizen, without 
expressly delegated authority, and it would be difficult 
for the imagination to conceive or grasp the evils to 
which it would tend. 

I regard it as fully established, that the legislature 


cannot extend tis disqualifications any further ihan io office, 
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suffrage, and serving on juries, even though the guilt of 
the individual disqualified, if separated into its appro- 
priate parts, would fill the whole catalouge of crime. 

If the legislature can prescribe one qualification other 
than those that harmonize with the general and pre- 
vailing spirit of the constitution, the rignt is equally 
clear to prescribe a hundred. It may thus go on, con- 
tracting the circle of those who can take any part in the 
government, or enjoy any of the rights, privileges and 
franchises of citizenship in the State, until in the end, 
the very form of the government itself would be chang- 
ed, and from a republic, be converted into an oligarchy. 
The qualifications which it is admitted the legislature 
has a right to prescribe, are easily defined. The defini- 
tion of the word itself, conveys, perhaps, the clearest idea 
of what isintended. Webster defines it tobe “a natu- 
ral endowment or acquirement Which rirs a person for 
a place, office or appointinent, or enables him to sustain 
any character with success.” It is, then, a /fi/ness for a 
correct and proper discharge of the duties belonging or 
pertaining to any particular office, station, or appoint- 
ment, or for the exercise or enjoyment of any right, pri- 
vilege or franchise. When the requisition extends be- 
yond this, it ceases to be a qualification, necessary for the 
place, station, office, &c. and is immediately merged in 
its opposite of pis-qualification, and the object and in- 
tention must be to exclude, even those who are qualified, 
according to the plain meaning and construction of the 
word. Upon reference to the constitution, we find that 
this idea is preserved throughout all its provisions. 
Wherever the qualifications necessary for the discharge 
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most corrupt motives. Butit would scarcely becontended, 
I presume, that a physician or an uttorney would be any 
the less able or qualified to manage aud conduct the case 
of his patient or client skilfully, though he may have 
been convicted, not only of perjury, but also of a dozen 
other offences of asimilar kind. Under this view of 
the subject, I should pronounce a law disqualifying an 
individual for the practice of either of these professions, 
on conviction for any offences of this character, to be 
clearly unconstitutional. 

The foregoing views are more especially correct, and 
more plainly applicable, where ‘he office, privilege or fran- 
chise is not of legislative creation. Where the legislature 
creates or originates the office, privilege or francliise, it 
is possible that it may prescribe such qualifications, or 
more properly annex such conditions as it may deem 
expedient. I state it as only possible, for even in such 
cases, it seems that the spirit that pervades all republican 
governments, would require that only such qualifications 
should be prescribed, as imply an adaptation or fitness 
for the office to be filled, or the privilege or franchise to 
be enjoyed or exercised. 

With those offices, stations, &c. that are of constitution- 
al origin, and those natural rights and privileges that are 
co-eval with man, and those franchises that are co-existent 
with, and form a necessary part of the law itself, it is per- 
fectly apparent that the legislature is restricted in the 
requisition of qualifications and the annexation of condi- 
tions to those things that imply a fitness or adaptation to 
the office, privilege or franchise. When, therefore, the 
legislature, in the enactinent of laws prescribing the 
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qualifications necessary for any office, station, or appoint- 
meut, or the enjovment of any right, privilege or fran- 
chis> con iaestieqilificatioas to those things which a'e 
necessary for the proper and fa.tiful discharge of the 
duties pertaining to such office, &c. the law is clearly 
constitutional. But where it goes beyond this, and re- 
quires the possession of other and extraneous qualities, it 
amounts, pro /anlo, to a disqual’fcation; and unless the 
power is plainly conferred by the constitution, it is 
against the spirit and letter of that instruinent —in oppo- 
sition Lo the genius of republican governments—in con- 
travention of vatura! right, and consequently, null and 
void. 

Upon reference to the digest. it will be seen that an 
act Was passed on the eleventh of November, eighteen 
hundred an! four, while the coui.try was yet under the 
Mississippi territorial zover i.e ut, Which, after reciting, 
by way of preainble, “that from a false sense of honor,” 
&e. “the practice of duclling had obtained a great pre- 
valence’-—enacts that “Lf any person or persons shall de- 
liver, offer or send any challenge in writiug, verbally, or 
otherwise, to fight a duel, or shall accept such challenge, 
or shall fight a duel, and neither of the parties be killed, 
or shall be the bearer of such challenge, knowing the 
same to be such, the person or persons so offending, their 
aiders or abettors. and each of them, shall, on conviction 
thereof, be fined in the sum of one thousand dollars, and 
be imprisoned twelve calendar months, and be rendered 
incapable of holding any olfice of honor, profit or trust, 
under the government of this territory, for and during 


the term of five years, from ihe dime of such conviction.” 
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Here, it will be observed, that the offence consisted not 
only in the actual fighting of a duel, but also in the giv- 
ing, accepting, or knowingly carrying a challenge, or 
aiding or abetting in either of these acts, though no duel 
was actually fought. 

It will be observed, too, that the penalties were only 
made to take eflect upou a fece/! couriefion, and that the 
disqualification for oMice, wes dated ouly from that time. 
This conviction, too, was take: as the only evidence of 
the commission of the ojience, as no oath was required. 
This act remained in foree until eighteen hundred and 
nineteen, and until after the a loption of the constitution, 
when an act Was passed repealing the act of eighteen 
hundred and four, and providing that * If any person or 
persons, be engazed either as principals or seconds, in 
fighting a duel. or in other words, figiting in single com- 
bat with any deadly Weapous; the principals and se- 
conds, and every person or | ersous d.rectly or indirectly 
engaged or concerne{ therein, e tl.er in sending, giving, 
accepting or conveying any such challenge, knowing or 
believing it to be such, their counsellors, aiders or abet- 
tors, upon being thereof larfuliy convieted, shall be im- 
prisoned, &c. and he or they shall be forever disqualified 
from being a member of either branch of the legislature, 
and from holding any office or appointment of profit, 
honor or trust, either civil, military, or otherwise, in or 
under the authority of this State.” ‘To this law was ap- 
pended an oath, which was re-enacted in eighteen hun- 
dred and twenty-six, with only a variation as to the 
time to which the oath should extend back. Here, it 
will be observed, that the mere act of giving, accepting 
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ded at this point. or had the succee ling sections been in 
accordance witli the spirit that prevails throughout this, 
not a doubt could have e<:sted as to its constitutionality. 
It would have been within the very letter, as Well as the 
spirit of the section ia tie coust tution, under which it 
Was enacted. It isa “peual law,” intended “to sup- 
press the evil practice of duelling,” inmiposing a fine and 
imprisonment for a comm ssion of the offence, and “ ex- 
tending” the punishment, “to disqualification from of- 





fice.” It operates alike upon all classes of the communi- 
ty, and does not attempt to extend its disqualifying in- 
fluence any further than office. But the legislature, 
prompted, no doubt, by an ardent and commendable de- 
sire to arrest the progress of what it conceived to be a 
great and growing evil, forgetting the restrictions im- 
posed upon it by the constitution, has, in some of the 
subsequent sections, and again by the re-enactment of 
the same sections in eighteen hundred and twenty-six, 
far transcended the limits of its legitimate power, and 
overleaped some of the most important barriers erected 
by the constitution, to secure and protect the rights and 
liberties of the people. In the fourth and fifth sections 
of the act of eighteen hundred and nineteen, and the 
first and second sections of the act of eighteen hundred 
and twenty-six, is contained the oath which forms the 
subject of this enquiry, and which it is unnecessary to 
repeat here, as that, together with the consequences of a 
failure or refusal to take it, are recited above. This ex- 
traordinary oath, the extent to which it is required, and 
the consequences of a refusal to take it, constitute the 
great, and, in truth, the only objectionable features of 
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the whole law taken together. It is a manifest and to- 
tal departure from the provisions of the previous sections 
of the law, which, as was above remarked, were 
strictly in accordance with the powers delegated to the 
legislature by the framers of the constitution. It dis- 
penses entirely with the necessity of a conviction for the 
offence, and effects a complete and total disqualification, 
though no conviction has ever been had. It enlarges, too, 
the sphere of its operation, and draws within its influ- 
ence, not only those holding offices and appointments of 
profit, honor or trust, but also arrorNEys AND COUNSEL- 
Lors AT LAw, Which profession. as was remarked above, 
was not included within the previous sections of the act, 
unless under the general expression of “ office or appoint- 
ment of honor or trust.” [t isin reality avTesT oatrnH, 
with not only all the objectionable features, that during 
the reign of ignorance and superstition, characterised 
those despicable instruments of despotic power, but also 
with such new ones as the superior intelligence and in- 
tegrity of modern times, have been able to engraft upon 
them. It may not be amiss to recur, for a moment, to 
the history and qualities of these relics of refined despo- 
tism and tyranny. and to compare their features with 
some that distinguish our own. ‘Test oaths have always 
been regarded, in Well regulated governments, whether 
republican or monarchical,. as an odious innovation upon, 
and usurpation of, the rights of the citizen or subject. 
They are directly at variance with that long settled and 
well established principle, which, as was above remark- 
ed, constitutes an important element in the criminal 
codes of all nations in which the controlling influence of 
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law, and not power and misit is admitted, that every 
man is presi d to be innocent, until the contrary is 
shown. ‘These o tious and tyrannical requisitions, throw- 





ing aside the reasons that dietated, and stifling the lu- 
mane feelings that sanctioned and approved this ground- 
work, as well as corner stone of criminal law, have at- 
tempted to establish the directly contrary doctrine, that 
the law presumes every man to be guilty, until he him- 


—< 


self proves the reverse, by purging himself, through the 
medium of a fest cath. 

An important point in the character of the English 
tests, is one that is peculiarly applicable to the subject 
under consideration. Upon reference to the English 
Statute books, it will be seen, that in every instance, the 
party taking the oath, was required to abjure some par- 
ticular fexet, opinion or doctrine, either political or reli- 
gious—to swear that he would support some other /enet, 
opinion or doctrine, the Opposites to those abjured, or that 
he would support and maintain some particular church 
or forin of worship, or true allegiance bear to some par- 
ticular form of government, or reigning family. Not an 
instance can be found, in the whole history of these 
tests, Where any other oath, or one nearly similar was 
ever required. It will be observed in this, that the ob- 
ject of these oaths was either to test the present abstract 
opinions Of the individual, upon some particular subject, 
political or religious, or to require his rvurure counten- 
ance and support to some particular political or religious 
institution. The only éimes taken into consideration, 
were the present and the future. The past was never 
looked into—and I think it probable, that in all the re- 
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finements of their political and religious tyranny, it was 
never O1ce supposed hy them that they had the legal 
power to go back and apply these tests to the previous 
opinions of an individual No matter what heresies i. 
political opiniou or religious cectrine he may have for- 
merly entertained or cherished, he was never required to 
declare them on oath, or to adinit them by refusing to 
take the oath. These were regarded as beyond their 
reach—and if prohibited by law, as falling under the 
cognizance of the appropriate courts. 

This brings ine to another and the last point in the 
cousideration of these tests. In addition to the forego- 
ing distinguishing traits, their operation was always on 
the conscience, DV the application of the test to the opin- 
ions Of the individual: at least so far as that class of tests 
operating iv presen/i Was concerned. ‘They were never 
made, or intended to bear on the aets of the subject. 
The deeds of the individual Were past and gone, and 
like the previous opinions of the party. if punishable by 
law, properly became the subject of judicial investiga- 
tion. With the juris liction of the courts, these tests ne- 


| 


ver interfered; and however unwise their requisition, or 


oppressive their operation in general, so far as the acts 
of the individual were concerned, they never sought to 
punish him without a trial, or attctupted to pronounce 
him guilty without a couviction. 

And again. ‘The act of which the individual is pre- 
sumed to be guilty, and of which he is required to purge 
himself, is not one. as in the case of English tests, which 
affects the safety of the government, but in its character 
and operation, is strictly private, aifecting only individu- 
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als, and cainot, by the most strained constru.tion, be 
made to operate to the injury ov prejudice of the body 
politic of the State. 

But, in addition to these fatal objections to the consti- 
tutionality of the Alabama test, there is ct.Jl another, by 
no means the least important in the decision of this ques- 
tion. The effect of the first branch of the oath is to 
make the individual ¢fesi/y azainst himself. Ido not 
contend that he is required to declare positively. that he 
has been guilty of the particular offence: but the effect is 
precisely the sams, Where he is required to say that he 
has not. In the darker perio !s of Europcan bistory. and 
perhaps even now, iu some of the more des otic govern- 
ments of that coitinent. the rack has been used asa 
means Of procuring testunoiy. by torturing the accused 
into a confess‘on of his guilt. Lutsuch means have ne- 
ver been san-tioned by a more entizhtened age, or adop- 
ted by a government where the people ure free. Here, 
however, the object is accom) lished by means not so cruel 
or inhuman, but in other respects vot wholly dissimilar. 
Here, the confession is exlracied by the very refusal to an- 
swer,—There, the refusul wis only taken as the ground 
of suspicion, When tie rack Was applied to confirm it. 
Here, on the contrary. the refusal is taken as the evidence, 
and not the mere suspicion, Of gu.it. As proof of it, for 
this alone, orc of the severest puaisiments kuown to the 
law, is inflicte|!, by an excius.oa froin cvery office in the 
State, as well as the cx -rcise or enjoy ment of an impor- 
tant privilege. Thes? cx-lus.o is were oaly intended by 
the constitution to operate uyon the commission of the 
Offence to be suppressed. ‘I'he law presumes ‘hat it has 
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nof been commie? Wit. itis preved— and the proof is ex- 
Ite nerity ariel 


tractel,arl t 
the owh. tis thus that seme of the most important 


or ar-fusal to take 


rights of tie citizen are Wrested from him, not “by due 
course of law,” but by trampling upon some of the clear- 
est principles of law, aud the plainest dictates of justice. 
But the injustice, as wellas the absurdity and unconsti- 
tutionality of the law, as ut present applied, is still more 
manifest by reference to aiother point, especially when 
consi lered in counet.01 Wot tie foregoing principles. 
It will be observe. that the powcris left discretionary 
with the legisiuture. as Was remurked above, to enact or 
not. sich laws is it sould deein cxnedient “to suppress 
the ev.] practice of daclius.” ‘The legislature had the 
powe: to create the oJence, und to punish those guilty 
of a co nm’s3.oa2 of it in the manner pointed out above. 
I have already shows, that althouzh at one time (eigh- 
teen hundred aud four.) it wus decined cxpedient to 
make the mere givins, accepting. or carrying a chal- 
lenze, knowing it to be sich, or aiding or abetting in ei- 
ther of these acts. en offence. yet the fegislc ture, in eigh- 
teen huadred aud pinceteen. and immediately after the 
adoption of the const.tut.ou. tl oul t otherwise, and con- 
sequently, made the offence to cousist only in the ae- 
tual fighting a duel. or the siving. accepting, &e. 
where the ducl was actually fouz!t. It may ke neces- 
sary, however, to eXamine this point a little more fully 
than I have hitherto couec. ‘The language of the oath, 
as found in the act, and quoicd ulorve, is: “I, ——, do 
solemnly swear, thet Ihave neither directly nor indi- 


rectly given, accepted, or kuowingly carried a challenge, 
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in writing or otherwise, to, &e.—or aided or abetted in 
the same, since the first day of Junuary, eighteen Lun- 
dred and twenty-six,” &e. "Phe act which is here denied, 
is that the afliant has not, within the time mentioned, 
given, accepted, or knowingly carried a challenge, or 
aided or abetted in the same. ‘There is no allusion made 
to any actual fight, which may have resulted from such 
challenge. Not the most remote intimation given of any 
previous criminai presecution, triul or conviction; but it 
is confined solely to the giving, acce; ting, &e. as if the 
action of the parties had ended at that point. Is this, 
then, an offence within the meaning and intention of 
any of the criminal lawsof Alabama? Is it a crime for 
which an adequate punishment hus been prescribed ? 
Or is it a mere misdemennor, falling uwoder the head of 
mala prohibiia, for Which a were five is imposed? Were 
it even necessary to resort to adjudged cases, to settle this 
point, these questions could be cusily auswered by the 
decision of our own Suprevie court, iu the case of Sinith 
vs the State, (1 Stewart's R. 506.) It was admitted 
above, that by the stutute of cighteen hundred and four, 
these several acts were made otlences, and punished by 
afine of one thousend collars, and imprisonment for 
twelve months, &c. but the offences themselves were 
abolished, and the penalties consequently repealed by the 
act of eighteen hundred and nineteen—and the only of- 
fences connected With the duelling act, (when no death 
ens.es,) that are now punishable in this State, are the 
actual fighting of a duel, or the giving, accepting, &e. 
when a duel is really fought. This being true, neither 
@ fine or imprisonment can be inflicted, even on convic- 
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tion, eXcept in such cases. This was the very poiut de- 
ciJed in the case of Simith vs the State. For the same 
reas, neither can the other, and by far the severer pe- 
nalty, of di squalificalion Jor ofice, be infiicied by a similar 
conviction. 

But it may be contended, that although neither of 
these acts is exyressly declared by the act of eighteen 
hundred and nineteen, to be an offeuce, and punishable, 
yet, that the mere requisition of the ozth, does, of itself, 
constitute the offence, and prescribe the punishment.— 
This, I conce:ve, is the only ground thut can be taken; 
for it will not be contended, that the lezislature intend- 
ed to inflict any punishment. however light, upon an in- 
dividual guililess of any crime. 'Vhis ground, Lowever, 
is equally untenable as all the others that 1 have notic- 
ed. As a penal law it must be strictly construed, and 
unless the offence is clearly marked out and defined, 
and the punishment prescribed, it cannot be legilly en- 
furced. But such is not the cuse with this law. ‘There 
is no act prohibited --no offence defined—and no penal- 
ty prescribed. If such things are contained in the law, 
they are produced Oaly by dplicaiion, in Oppos.tion to 
the well settled principle of law to the contrary, that an 
Offence can be created, Or a penalty imposed oNLy By 
EXPRESS Worps, and can never arise by implication — (See 
Jones vs Estes—2 Johns. Rep. 379) But had this ques- 
tioa been at all doubtful, it would have been fully set- 
tle, in the case of Sinith vs ‘The State, referred to above. 
It will be seen that the decision was made in that case, 
in eighteen hundred and tweuty-eigLt, two years after 
the re-enactment of the oath required in the act of eigh- 
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een hundred and vincteca. Tf these several ects of giv- 


ing, accepting, de. had really Lecn mace clicnecs, ly ihe 
mere requisicion of ihe ouih. they would Live Lecn so Ce- 
clared by the Cour’. brit it his lecu slown, that the 
Supreme Court decided ctherwise. 

The only ol.ject then. that the Legislature cculd Lave 





had in requiring the o.th to be taken, was not to create 
the offeure, and presiribe eisqralifeacicn us the penalty, 
but it was to curry out the picts cts ecctlers of the act, 
and tu reqrire that the ind.v.cuel i imeelfs) could furnish 
the evidence of some act by which Le Lid Leen 7 revi- 
ously disqualified. ‘The prov.cus sect.ons of tle law Lad 
declared in wWhatthe ofcnce siculd consist, and the 
mole of applying tle J uuisi incLt—cs well of disquali- 
fication. as of fine and imprisonment. The test was on- 
ly intended to be used cs a means, by which it could be 
ascertained thit toe individual Jad been Ciscualified. ae- 
cording to the provisions of the prev.ovs sect.o1s of the 
act. ‘The eX :stence of cven tiis power, | think, 1 Lave 
already showa to be clearly uuconust.tutional— as id re- 
quires the accused to ieiify against himself. Lut, wdmit- 
ing fora mo nent, voit it is clearly within the scope of 
lezislative power, itestablishes cnly thispoint, that when 
the individual fas really been disqualified, he may be ; 
called upon to adnit it by a refusal to take the oath. 
But then the q'tcstion recurs, Whit amounts to, or pro- 
duces a dis yualific.tion 2?) The answer is prompt, and 
the reason of it clear—a lezal convic.ion of having fought 
a duel, or of giving, ascepling, §c. when a duel has been 
fou vht. Were, the disqualificction had previously taken 
effect by the conviciion, and all that the individual would 
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be required to do, would be to adit, by the refusal to 
swear, that such had been tie cass. Lut even tl.is, [ re- 
gard, fos the reasois urzed, as an uncoustitutional 
stretch of power. Could the requisit.on le mace in tLis 
case, When a disyuilifle.t.o1r bad been elected, the 
same reason Would sustain it in cvery other. Were it 
constitutional, ia a case Where .t had been prolu.ed by 
a conviction, for fizhting a duel, or g.ving, aece; ting, &e. 
it would be equally so, Where a coauviction lad been 
had for bribery, perjury, ad forgery. MO one, I presume, 
Would proaotace a law of this charactor coustitutonal. 
It world be abs d to rely noon the oath of au individu- 
al convicted of cither of tiese crimes —and more espe- 
cially of perjury, fos Dic ev.deuce of his d.syualificat.on. 
But, in addition to this. the requisition wou'd Le so ut- 
terly contrary to every principle of law, that an advo- 
cate for it could never be fouwud: and yet, in truth, 
there is no ess2utial difference in the two cascs. In both, 


] 


the dis yalificatioa is prolu.e |, nol by ‘he commission of 
the offence, but by a couric. tou for #; aid in each, the in- 
dividual would be requircd to adit on/y ihe convicéion. 


? 


No more power has been conferred uy on the legislature, 
in disqualifying for the ovence of ducling, than for bri- 
bery, perjury, aud forgery. [a truth, it has beea shewn, 
that the power is more linttel ‘The world “ expedi- 
ent,’ used in the section from which the power is deriv- 
ed, cannot, by the most enlarged and liberal construc- 
tion, be made to confer upon the legislature the power to 
pass any law that might be suggested, without regard 
to the other provis:ous of the coust.tution. It was only 
intended to coafer the discretionary power, fo pass or not, 
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as might be deeined expedient, a penal law to suppress 
the evil practice of dueling. Any other coustruction, 
would give to the legislature a power wholly unlimited, 
in Opposition to the whole spir.t of the instrument. If 
the foregoing Views and considerations are correct, they 
establish this point—that the first branch of the oath is 
repugnant to the constitution and laws of Alabama, and 
is consequently void. ‘The oath is entire, and heing void 
in part, is void é é/o’o, aul cannot be required of any ci- 
tizen, Whether an applicant for office, or otherwise. 

I have already shown that the legislature is restricted 
in the requisition of qualifications for ofjices, slations, pri- 
vileges, and franchises. 10 those things that coust.tute or 
imply a fitwess by natural endowment or acquirement, 
for the proper and fa.tiful discharge of the dut.es per- 
taining to such office, station, or appointment, or for the 
exercise and enjovinent of such privilege or franchise.— 
Now, it will not be contended. [ presume, that the mere 
exemption from having given, acce;ted, or carried a 
challeage, 0° aided or abetted in either of those acts, ren- 
ders an individual better fitted or qualified for the pro- 
per and faithful discharge of the duties of any office, 
station, &c. than One who is not so exempt, all other 
things being equal. This is more especially true in re- 
lation to the profession of the law. ‘The most rigid mo- 
ralist would never assert that'a lawyer's taleuts were at 
all depreciated, or his legal learning abridged, by either 
of these acts. Neither can it be said that either or all 
of these acts tozether, can be urged as an evidence of a 
want of good moral character, which I admit to bea 
necessary qualification for an attorney or counsellor at 
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law: for there is no prinei of law better settled, than 
that either good cr bad characicr can only be proved by 
general reputafion, aad net by any single act or num- 
ber of acts. As then, the commission of either of these 
acts does not constitute or imply a want of fitness, for 
the proper and faithful discharge of the duties of any 
Office, station, &c. it is perfectly clear that the requisi- 
tion of the oath was not, and could not have been in- 
tended as a qualification tor Office, &c. but that on the 
contrary, it was designed by ihe lezislature to operate asa 
disqualification, and tia that sease alone is to be regarded. 
Now, upon reference to the principles that I shall re- 
gard as ascertained in the foregoing comments, it will 
be seen, that no citizen can be legally disqualified for 
any Office, station, or appointment, or the exercise and 
enjoyment of any rizht. privilege or franchise, which any 
other citizen can hold, exercise or enjoy, unless he has 
been guilty Of some crime OF MispreMEANOR; and not 
even then, until he has been Lecatiy convicrep. Now 
it is perfectly apparent, aud I presume will not be de- 
nied, that the requisition of this oath ean. and does ope- 
rate, in many instances, as a compleie and total disqualifi- 
cation for, and exclusion from offices, stations and ap- 
pointments, but aiso, from certain rights, privileges, and 
franchises. It has also been shewn, that this disqualifi- 
cation is produced, not only without the individual hav- 
ing been legally convicted OL any crime OY misdemeanor, 
but also without having been eusliy of any act, which is, 
in Alabama, an offence, either by ithe stainie or common law. 
The requisition of the oath, therefore, is clearly uncon- 
stitutional.and the act itself, consequently, null and void. 
rh 1 
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It has also been shown, thot the di qualifying pewer 
of the legislature extends ouly fo ofiee evfrage. and serv- 
ing on juries, and the qnestion would liere arise, does 
the word “office,” in section third. article six, of the con- 
stitution, embrace or include the profession of law ?— 
But the view I have taken of the subject, renders it un- 
necessary for me to discuss this question. But were it 
even necessary to make this point, LT should be compel- 
ed to regard it as co:nplctely settled, by the decision of 
the Court of Appeals of Virginia, in Leigh’s case— (1 
Mumf. Rep. 468.) —and [hive uo Ccoult the court will 
take the same ground. In discussing t, could only re- 
peat the lucid argumeuts of iv. Leigh, and of Justices 
Roane and Fleming, on that occusion—I should despair 
of ever being able to add to their force. 

This point being settled, renders the position I have 
assumed so much the more impregnable; for if the dis- 
qualifyins power of the lez.shiture cau enuly exiend to of- 
jice, suffrage, aud serviny on juric:, for any offence, or for a 
combination of every crime, it is perfectly clear that a law 
which operates as a disgualijicaiion of an individual for 
the practice of the law, which is not included in either of 
those terms, and who has been guil:y of no offence, is cer- 
tainly unconstitutional, and therefore, null and void. 


GOLDTHWAITE, J.—I have given to this subject the 
consideration demanded by its importance as a consti- 
tutional question, and am convinced, that one part of the 
oath imposed by the act of Assembly, usually called the 
duelling act, is inhibited bythe const tution. As the 
Oath is not divisible, and is in part unwarranted by the 
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fundamental law, in my opinion, we ought not to re- 
quire it to be adininistert 

The act Was passed 0a the seventh day of January, 
eighteen hundred and iweuty-si.x, and requires all mem- 
bers of the Gener.t Asscin ly, all officers and public 
functionaries, elect d or appointed uader the constitution 
or laws of the siate, aud ail couuselors and attorneys at 
law, before they eater on the discharge of the duties of 
their stations or offices, to take and subscribe the follow- 
ing oath: “I dosolemnly swear that I have neither di- 
rectly nor indirectly given, accepted, or knowingly car- 
ried achalleuge, in writing or otherwise, to any person 
Or persous, (beim ys a citizen of this State,) to fight in sin- 
gle combat or otherwise, with any deadly weapon, ei- 
ther in or ot of this State. or aided or abetted in the 
same, since the iivst day o/ Javuary, one thousand eight 


wind that 1 will neither direct- 


huadred and twei 
ly wor indirectly, give accept, or knowiugly carry a 
challenge in any manner Whiatsocver, to any person or 
persons. (being a citizen of this State,) to fight in single 
combat or otherwise, with any deadly weapon, either 
in or out of this State, or in any manner aid or abet the 
same, durin? the time for wiiich | am elected, or during 
the time of my coutinuance in office, or during the time 
of my coutinuance in the discharge of any public func- 
tion.” In another sectiou, this oath is modified with re- 
spect to persous wi.o may reinove into the State, or 
becoine citizens after the enactment, and requires such 
to swear that they have not committed the acts speci- 
fied since their removal ifito the State, or since they he- 
caine citizens. Ifuny member of the General Assembly, 
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Officer, or public functionary, shall refuse to take the 
Oath, the act of assembly provides that his seat, office or 
function, shall be vacated, and filled in the same manner 
as if he had resigned; and no counsellor or attorney, 
who shall fail or refuse to take the oath, shall be per- 
mitted to practice in any court of the State. 

This, oath, if taken, has evidently a two-fold opera- 
tion—retrospective to the first day of January, eighteen 
hundred and twenty-six—prospective, as to all future 
timé Curing Which the individual taking it shall contin- 
ue to discharge any public function. The object of the 
prospective part of the oath, is to impose on the individu- 
al, a solemn obligation to refrain from the commission of 
the acts specified, so long as he continues in any public 
station. It would seem to be the object of the retrospec- 
tive portion of the oath, to exclude from office all who 
had committed any of the offences named, but as this is 
not evident, it will be proper to examine all the aspects 
in which it can be presented. It may have been inten- 
ded by the general assembly to insist on the oath, as a 
qualification for office or station. If intended to exclude 





from office, or to disgualify, in consequence of the com- 
mission of any of the acts named, then, it is clear that a 
mean is provided by which this disqualification is en- 
forced. 

Whichever of these intentions operated on the general 
assembly to pass this act, is immaterial, as both lead to 
the same legal consequences. 

Qualification and disqualification, are not unfrequent- 
ly used in common parlance, as convertable terms; or ra- 
ther disqualification is oftentimes used to express the 
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th section, article 
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twenty-one years old. 
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office of Senator, that the individual 
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United States. or auy other power, at one and the same 
time— Section tweuty-two. urticle four. 

A sheriif shall not be cli siule to serve cither as princi- 
pal or deputy, for the tires years succecd.ug his term of 
Office—Scition twenty-four, aiticle four. 

No person, Who shall ive uttained the age of seventy 
years, shall be appointed to, cr coutinue in the office of 
judge-—Section fourteen, article five. 

The general assembly is invested with the discretion- 
ary power to pass peua! laws to suppress the evil prac- 
tice of duelling, extending to disgualification from office, 
and is required to pass laws to cx. lude from office, from 
suffrage, and froim seiving as jurors, persons convicted of 
bribery, forgery. perjury. or other Ligh crimes and mis- 
demeanors—Sectious three, four and five. of article six. 

These extracts fron the corst.tution, show nearly all 
the cases iu Which quiditicction is prescribed, or disqual- 
ification permitted or chijoined, and from them I deduce 
these definitions: 

Ist. Qualification is some state or condition possessed 
or allainable by each cifizen ef the Nlale; 

21. Disqual.ficution is ihe dehing away of the state or 
condilion previously possessed, or the rendering it impossi- 
ble to acquire lhe saine, ANd Cun Only arise from the com- 
mission of some offence Dy Which qualification is destroy- 
ed, or by the atiainwien! of some other state or condition 
incompatible with it. It is obvious, if no fixed and de- 
finite ineaning is to be attached to these terms, that lan- 
guage may be employed to prescribe qualifications which 
would produce numerous classes of disqualifications: but 
if the definitions given be correct, then it becomes easy 
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to determine, indepen lent of the exuressions used, whe- 
ther the state or coad.t.on ts oac of guilification, or its 
reverse. If every cit-gen of the State can possess or at- 
tain it, itis cloarly a qualificut.oir: bot if it is impossible 
to any, an actual disqualification immmediitely attaches, 
to such as can by no possibility comply with the requi- 
sitions. The retrospect:ve part of this oath, as it can on- 
ly be taken by one whe is inno ent. effectually disqual- 
ifies all those who are guilty. and as this state of inno- 
cence cannot be rezained by them, it is equivatent to a 
perpetual exclusion from office. 

The prospective part 0. this oath requires a coudition 
which all can comply with, and is therefore strictly a 
qualification, within the sense of the term as ascertained 
from the constitut.oa. 

Before proceeding to an cxaminetion of the constitu- 
tion, to determine if such a qualiiic. tion can be lawfully 
required, or such a dis yualification created. and enforced 
in the manner contemplated by this act. it is uot im ro- 
per to declare, that I consider the declarat.on of rights, 
as the governing and controiling part of the constitution; 
and with reference to this, are all its general provisions 
to be expounded, and their operation extended or re- 
strained. The declaration itself, is nothing more than 
an enumeration of certain rights, which are expressly 
retained and excepted out of the powers granted; but as 
it was impossible, in the nature of things, to provide for 
every case of exception,—a geueral declaration was ad- 
ded, that the particular enumeration should not be con- 
strued to disparage or dey others retained by the peo- 
ple. What those otaer riguts are, Which are thus reser- 
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ved, may be readily as‘eriained by a recurrence to the 
preamble to the declaration of rights. ‘Phe object to be 
attained by the peopie, When asseimbied in convention, 
Was not the formation of a mere government, because 
such might, and in inauy cases would be, arbitrary and 
tyrannical, although democratic in its form :—It was to 
form a governnent With clearly defined and limiled pow- 
ers, in order that “the general. great and essential prin- 
ciples of liberty and free governinent might be recog- 
nised and established.” ‘The geueral assembly is not 
expressly prohibited from enacting laws requiring po- 
litical test oaths to be taken, nor from excluding some of 
its citizens from the pursuit of certain trades or avoca- 
tions, yet no one wouid contend that any such laws 
could be operative, because it is evident that they are 
adverse to the principles of liberty and free government. 
With these general views of the instruinent, I yield my 
entire concurrence to the position laid down by the Chief 
Justice in the case of the State vs McDonald, (-t Por. 465,) 
that our legislature looks not to the constitution for a 
grant of powers, but exercises all such as are compatible 
with the social compact, unless restrained by express in- 
hibition or clear iniplication. 

The first section of the declaration of rights, announ- 
ces the great principle which is the distinctive feature 
of our government, and which makes it to differ from all 
Others of ancient or modern times: “All freemen, when 
they form a social compact, are equal in rights, and no 
man, or set of men, are entitled to exclusive separate 
public emoluments or privileges, but in consideration of 
public services.” This is no empty parade of words: it 
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rule, that equality of right must be preserved: in other 
words, that any citizen may lawfully do what is per- 
mitted to any other. It rests with the legislative power, 
to prescribe the conditions on which any avocation or 
calling shall be pursued, so that the door is closed to 
none; and there seems to be no other limit to their dis- 
cretion, than the one Which arises from the first section 
of the declaration of rights, before adverted to. ‘The 
constitution, in its general provisions, attempts to define 
the powers of those entrusted with the management of 
the affairs of the body politic, and is emphatically a col- 
lection of rules for the oificers of the State: It is alone 
in the declaration of rights, that the people at large are 
guarded and protected; and we look in vain to any other 
source, to ascertain the rights secured to the citizen. 
The general equality of all citizens having been de- 
clared, and in effect, guaranteed, it becomes necessary to 
enquire, if the constitution has left it to conjecture, in 
what cases this equality can be destroyed. If the in- 
strument was entirely silent, | should doubt whether any 
power existed, after the express guarantee before spoken 
of, to legislate on this subject; but when | find cases enu- 
merated, in which this equality is taken away, or au- 
thorised to be destroyed, I aim bound to conclude, that 
the power must be exercised alone in the manner pre- 
scribed or permitted. If it is admitted that the gene- 
ral assembly, without an express grant of power, can 
disqualify a citizen from pursuing the avocation of a 
planter or a merchant, a physician or a teacher, a me- 
chanic or a lawyer—and cannot disqualify him for hol- 
ding or aspiring to office, except in the cases permitted 
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or prescribed, then our eoverninent presents the singular 
anomaly of having been instituted for the protection and 
preservation of the ri¢hts of the people, yet guarding ef- 
fectually nothing but the right to hold or aspire to of- 
fice. In my opinion, this admission cannot be made, 
and we must look to the constitution for an affirmative 
grant of power to disqualify, which. if not there found, 
cannot be said to « 

The clauses of the constitution which permit or pre- 
Scribe cases of disqualification, are the folowing: “The 
general assembly shall have power to pass such penal 
laws to suppress the evil practice of duclling, extending 
to dis qualification t rafice. or the tenure there of, as they 
may deem expedient’—Section three, artic 

“Every person shall be disqualified from holding any 
Office, or place of honor or profit, under the authority of 
the State, who shall be convicted of having given or of- 
fered any bribe to procure his election or appointment” 
—Section four, article six. 

“Taws shall be made to exclude from office, from suf- 
frage. and froin servine ‘rors. these who shall here- 
after be convicted of bribery, rjury, forgery, or other 
high crimes or 1 ection five, article six. 

The intention of the convention in inserting the third 
section, and its menniag, are easily ascertained by the 
ordinary rules of construction. ‘Fhe iirst section of the 
sixth article prescribe vilh of office, Which is required 
to be taken by all pn s of ‘eneral assembly, and 
all officers, executive and judicial. Standing alone, this 
might impliediy restrict the legislative power from im.- 


posing any additional obligation; but the subsequent in- 
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Clude an attorney or « lor at law, who are said to 
exercise a funct or ty Opinion, this inquiry 
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laws, whether affecting the citizen as an individual, or 
as an Officer, is derived from the sections of the constitu- 
tion quoted, aud ex: in no other cases. Ihave endea- 
vored to show. that the renecral assembly is thereby in- 
vested with plenary power over the whole subject mat- 
ter of duelling, extending to disqualification from office, 
or from the exercise of any avocation, profession, fran- 
chise or function. of a public nature, and that any oath 
may be required asa qualification for office, imposing 
on the conscience any obligation to do or omit any act 
which can be perforine or omitted by every citizen, in 
relation /o a ter connected with the suppression of the 
practice ef duciling. Thave also endeavored to show, 
that the retrospective part of the cduelling oath, requiring 
astate of inno ence which is not possessed by all, im- 
poses a disqualification on the guilty. It remains only 
to consiver if this disqnatitication can be enforced on any 
individual, guilty of the offence of duelling, in the man- 
ner contemplated by this act. 

I have omitted any aguinent, to show, that disqual- 
ification from office, or from the pursuit of a lawful 
avocation, is a punishinent: that it is so, is too evident 
to require any illustration ; inc 
whether any ingenuity could devise any penalty which 


eed, it may be questioned, 


would operate more forcibly on society. 

Let us now examine this act, witha view to deter- 
mine whether a mode is provided by which guilt can be 
ascertained, and is punished. <A citizen is informed, 
that by the laws of the State, he is entitled to aspire to 
any office, or pursue any avocation which any other citi- 
zen can; yet when he is about to enter on the office or 
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avocation, he is required to swear to his innocence of a 
particular crime: it then becomes evident, if he cannot 
truly take the oath required, that he is exeluded. Can 
it be doubted, that for all the purposes ef disqualification, 
the guilt of the individual is ascertained? In what does 
it differ from a general enactment, declaring that a can- 
didate for office shall be required to prove and establish 
his innocence of the specified 

Admitting an individuai to | ullty, he is neither ac- 
cused, tried or convicted, by any tribunal known to the 
laws, yet he is punished with unerring certainty and the 
utmost celerity: his conscience is made his sole accuser 
and judge: his punishment commences with the com- 
mission of the crime, and terminates only when he 
ceases to exist: he is exc!uded froin the sympathy of his 
peers—no legal doubt cai intervene, to produce his ac- 
quittal—an error of his judgment invoives his soul in the 
awful guilt of perjury, or punishes him without guilt. 
I have no hesitation in declaring, that this act provides 
a mode of ascertaining and punishing guilt, which is 
not only unwarranted by the coustitution, but is also in 
direct contravention of several of the most important pro- 
visions of the declaration of rights, by which the liber- 
ties and privileges of the citizen are guarded. The 
twenty-eighth section provides, that “the right of trial 
by jury, shall be preserved inviolate.” This was doubt- 
less intended to guarantce the trial by jury, as it existed 
when the constitution Was formed, and to prevent the 
assumption of any power by which this institution could 
be impaired. ‘The tenth section had previously guaran- 


teed, that “in ail criminal prosecutions, the accused has 
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a right to be heard by himself and counsel: to demand 
the nature and cause of his accusation, and have a copy 
thereof ; to be confronted by the Witnesses against him; 
to have compulsory process for obtaining witnesses in his 
favor; and in all prosecutions by indictment or informa- 
tion, a speedy public trial, by an impartial jury of the 
county or district in which the offence shall have been 
committed; he shall not be compelled to give evidence 
against himself, nor shall he be deprived of his life, lib- 
erty or property, but by due course of law.” ‘These re- 
strictions must mean, if they are not idle declamation, 
that no one shall be subjected to any ether mode of trial 
for criminal offences, than was recognised by the com- 
mon law; and so careful Were the framers of the consti- 
tution to guard the citizen from all encroachment. that 
in another section, they declare that n0 person shall, for any 
indictable offence, be proceeded against criminally, by 
information, except in cases arising in the land and na- 
val forces, or the militia, when in actual service, or by 
leave of the court, for oppression or misdemeanor in of- 
fice—Section twelve. 

When once it is admitted or proved, that a citizen has 
the right to aspire to office, or to pursue any lawful avo- 
cation, it seems to me impossible that he can be legally 
deprived of this right, as a punishment for an offence 
committed, without a trial by jury; and I can perceive 
no sound distinction between alaw which deprives one 
of his right without a trial, and that which ascertains 
and punishes his guilt by an illegal mode of trial. 

There is another view in which this act may be con- 
sidered. ‘The governor is invested with authority, by 
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the eleventh section of the fourth article, to grant re- 
prieves and pardons in all criminal and penal cases, ex- 
cept in those of treason or impeachinent. We cannot 
presume that the general assembly intended by this act, 
to interfere with the constitutional prerogative of mercy 
vested in the executive, yet this act, if constitutional, im- 
poses a penalty which cannot be remitted, and inflicts a 
punishment beyond the reach of executive clemency. 

We are not at liberty to disjoin the several parts of 
this oath, and require such part only to be administered 
as we consider to be legal, because such an oath would 
not be the one prescribed. 

A majority of the court is of opinion, and so decide, 
that the oath, being in part illegal, ought not to be im- 
posed; and therefore, the gentleman who has been ex- 
amined, will receive license to practice, on taking the 
other oaths required by law. 


ORMOND, J.—The grave and important question 
raised in this case, is, Whether the applicant has the right 
to practice as an attorney and counsellor at law in this 
State, without taking the oath prescribed by the law 
against duelling, passed in the year eighteen hundred 
and twenty-six. That law provides that “all members 
of the general assembly, hereafter to be elected, and all 
officers and public functionaries, hereafter elected or ap- 
pointed under the authority of the constitution and laws 
of this State; and attorneys and counsellors at law, shall, 
before they enter on the discharge of the duties of their 
stations or Offices, either civil, military, or otherwise, 
take and subscribe one of the following oaths, (as the 

7 P. 47 
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case May be,) in addition to the oath prescribed by the 
constitution, before any judge, &c.: ‘1 ——- ——, do 
solemnly swear, (or aflirm, as the case may be,) that I 
have, neither directly nor indirectly given, accepted, or 
knowingly carried a challenge, in writing or otherwise, 
to any person or persons, (being a citizen of this State,) 
to fight in single combat or otherwise, with any deadly 
weapon, either in or out of this State, or aided or abet- 
ted in the same, since the first day of January, one thou- 
sand eight hundred and twenty-six; and that I will nei- 
ther directly nor indirectly, give, accept, or knowingly 
carry achallenge in any manner whatsoever, to any per- 
son or persons, (being a citizen of this State,) to fight in 
single combat or otherwise, with any deadly weapon, in 
or out of the State, or in any manner whatsoever aid or 
abet the same, during the time for which I am elected, 
or during the time of my continuance in office, or during 
my continuance in the discharge of any public function.’ 
And upon his ortheir refusing to take the oath aforesaid | 
his or their seat, (if a member of the general assembly,) 
or his or their office, or public function or appointment, 
shall be vacated, and shall be filled in the same manner 
as if he or they had resigned. Any attorney or coun- 
sellor at law, failing or refusing to take the said oath, 
shall not be permitted to practice as such, in any court in 
this State.” 

The succeeding section of the law varies the oath, as 
to such persons who have become citizens of the State 
since the first of January, eighteen hundred and twenty- 
six, requiring them to swear, that “I have not given, 
accepted, «&c., since | have been a citizen thereof,” &c. 
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The clause of the constitution supposed to be relied 
on to sustain this law, is the third section of the sixth 
article, and is in these words: “'The general assembly 
shall have power to pass such penal laws, to suppress 
the evil practice of duelling, extending to disqualification 
from office, or the tenure thereof, as they may deem ex- 
pedient.” 

The first question which naturally presents itself, is, 
whether the privilege or right to practice law, is an office 
within the meaning of the third section of the sixth ar- 
ticle, just cited. 

The word office has two meanings—the one popular, 
the other legal and technical. Thus, we speak of. the 
office of an executor, guardian, &c. The legal meaning 
of the term always implies “a charge, or trust, conferred 
by public authority, and for a public purpose.” It is 
most unlikely, thatin framing a constitution of govern- 
ment, its authors should have used a word of the impor- 
tance of this, teclinical in its nature, and by consequence 
having a 1ixed legal signification, in a loose or popular 
sense. The presumption must be, that it was used in 
iis legal and technical sense, unless the context show the 
contrary. ‘The language of the clause in question, “ ex- 
tending to disqualification from office, or the ¢enwre there- 
of,” is quite conclusive of its meaning; for with no pro- 
priety of language could the /enwre of an office be spo- 
ken of, unless it were an office of public trust. 

The fourth clause, which immediately succeeds the 


one just discussed, is in these words: “ Every person 
shall be disqualified from holding any Office or place of 
honor or profit, under the authority of the State, who 
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shall be convicted of having given or offered any bribe, 
to procure his election or appointment.” 

The fifth reads thus: “ Laws shall be made to exclude 
from office, from suffrage, and from serving as jurors, 
those who shall hereafter be couvicted of bribery, perju- 
ry, forgery, or other high crimes and misdemeanors.” 

Here we find, in the fourth section, the word office de- 
fined to be “a place of honor or profit. under the autho- 
rity of the State;” and in the fifth sect.on, where the 
same offence mentioned in the fourth section, (bribery,) 
is again provided for, the disqualification is from “office” 
simply, without adding the explanatory words found in 
the fourth section. No reason, it is believed, can be as- 
signed for the use of this word ina different sense in 
the third section, from its clear and plain meaning in the 
fourth and fifth sections. 

But again: under the head of impeachments, we find 
that the governor and all civil officers shall be liable to 
impeachment for any misdemeanor in office. The term 
is general—all civil oficers—and wust embrace all per- 
sons holding an office within the purview of any consti- 
tutional regulation or restriction; yet no one, We appre- 
hend, would contend, that for mal-practice, or for other 
good and sufficient cause, an attorney at law must be 
removed by impeachment before the Senate. Yet this 
would be the consequence of considering attorneys and 
counsellors at law, officers within the meaning of the con- 
stitution. It is therefore, I think, demonstrable, that by 
the term “ office,” in the third section of the sixth article, 
the privilege or right to practice as attorneys or counsel- 
lors at law, is not included; but that the phrase is refer- 
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able only to those who exercise an office or place of ho- 
nor or profit under the State zovernment, and by autho- 
rity derived froin it. 

As it appears clear, from te slight examination just 
made, that the word “office” Was not intended by the 
framers of the coust.tution to extend to, or include the 
right to practice law as an attorney in this State, it is 
quite unimportant, for the purpose of this investigation, 
what rank in the scale of sovicty may have been assign- 
ed to this class of persons elsewhere. ‘The question, 
however, came before the Court of Appeals of the State 
of Virginia. in Mr. Leizh’s cass, (1 Muaford, 468,) whe- 
ther an attorney ut law was an officer of the Common- 
Wealth, and as such require. to take the anti-duelling 
oath; and it was determined he was not. So, also, in 
the State of New York, it Was determined by the Su- 
preme court, that an attorney or counsellor at law did 
not hold an office or public trust in the sense of the con- 
stitution—(-0 Jonson's RK. 492.) In England, also, 
Whiere attorneys and counsellors at law are vested with 
many important privilezes unknown in this State, it has 
been held that they are not officers of the government, 
so as to be required to take the test or abjuration oaths. 

I am therefore clearly of opinion, that if the law in 
question rests for support on the third section of the 
sixth article of the coustitution, and on the ground that 
attorneys at law, are oflicers upou whom the disqualify- 
ing law authorised by that section, to be passed, was to 


Operate, it is uaconstitutional and void. 
It is not, however, certain that the legislature, in the 
passage of the law in question, considered attorneys and 


alt 
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counsellors at law as oflicers of the State, upon whom, 
as such, the refusa! to take the oath was to operate asa 
disqualification. ‘This reccives some countenance from 
the peculiar phraseology of the law. ‘The persons re- 
quired to take the oath swear that they will not offend 
against its provisions, during the time for which they 
were elected, or during their continuance in office, or Whilst 
in the dis:harge of any public function; the act thus pro- 
ceeds: “And upon his or their refusing to take the oath 
aforesaid, his or their seat, (if a member of the general 
assembly.) or his or their office, or public function, or 
appointinent, shall be veeated, and shall be filled. in the 
same manner asif he or they had resigned.” It is too 
manifest to require illustration, that thus far, the requi- 
sitions of the act would ici apply to attorneys and coun- 
sellors at law. ‘The act then proceeds thus: “ Any at- 
torney or counsellor at law fuiliug or refusing to take 
said oath, shall not be permitted to practice as such in 
any court of this State.” [t is, therefore, not only very 
clear, that no authority to require the oath against duel- 
ling, to be taken by attorneys and counsellors at law, 
can be derived froin the grant of power in the third sec- 
tion of the sixth article of the constitution, to pass laws 
disqualifying from office, offenders against it, butit isalso 
quite apparent from the law itself. that the legislature 
did not derive its authority from that source. 

The great object of all free governments, has been to 
secure an equal administration of the laws. But the 
people of the United States have attempted the still more 
difficult task of binding even the legislative department 
of the government, by an organic law. 
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In England, when the principles of civil liberty were 





not as well understood, or as firmly established as they 
are at the present day, eminent,men have at different 
times asserted that the parliament was not omnipotent, 
and fearlessly declared those principles of civil liberty, 
which have since then, in this country, been declared and 
placed beyond all doubt, by their assertion, as part of 
the organic law of the land. 

Thus, we find Lord Chief Justice Hobart, asserting 
that “if a statute says that aman shall be a judge in his 
own cause, such a law, being contrary to natural equity, 
shall be void.” And again, Lord Coke, in Bonham’s 
case, declared that “where an act of parliament is 
against common right or reason, or repugnant, or impos- 
sible to be perforined, the counnon law shall adjudge it 
to be void.” Of this declaration, Lord Holt, in the case 
of the City of Loudon and Wood, said “that the obser- 
vation of Lord Coke was not extravagant, but Was a very 
reasonable and true saying.” 

It is true, that in that country, these opinions were 
then, and have since been questioned, as applicable to the 
British constitution, though it is coneeded by a recent 
English writer, that such is the law of the United States 
—(See Dwarris on statutes. 646.) Indeed, it cannot be ne- 
cessary, at this day, to cite authorities to establish the 
principle, that a law contravening the constitution is 
void, and that the judiciary have power to declare it so. 

“In the case of Calder vs Bull—(3 Dallas Rep. 386)— 
Judge Chase, impelled by the same strong sense of jus- 


tice, and animated by the same principles of liberty, 
which influenced the British Judges, just quoted, takes 
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the high ground, “That there are certain vital princi- 





ples in our free repudlican government which will de- 
terinine and overrwe anapparcut and flagrant abuse of 
legislative power; as to auti.orize manifest injustice by 
positive law; or to take away that security for personal 
liberty, or private property, for the protection of which 
government was established. An act of the Legislature 
(for I cannot call it a law.) contrary to the great first 
principles of the social compact, cannot be considered a 
rightful exercise of legislative authority. The obliga- 
tion of a law, in governments established On express 
compact, and On republican principles, must be deter- 
mined by the nature of the power on which it is found- 
ed. A few instances will suffice to cxplain Whit I mean. 
A law that punishes a citizen for an innocent action, or 
in other words, for an act Which when done, was in vi- 
Olation of no existing law; alaw thit destroys or im- 
pairs the lawful contracts of citizens; a law that makes 
amana judgein his own cause; or a law that takes 
property from A and gives itto B. It is against all rea- 
son and justice, for a people to entrust a legislature with 
such powers, and iherefore, it cannot be presumed that 
they have done it. ‘The genius, the nature, and the spir- 
itof our State governments, amount to a prohibition of 
such acts of legislation; and the general principles of 
law and reason forbidthem. The Legislature may en- 
join, permit, forbid and punish; they may declare new 
crimes and establish rules of couduct for all their citi- 
zens in future cases; they may command what is right, 
and prohibit what is wrong, but they cannot change in- 
nocence into guilt, or punish innucence as a crime; or 
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violate the right of an antecedent lawful private con- 
tract; or the right of private property. ‘To maintain 
that our federal or State Legislatures possess such pow- 
ers if they had not been expressly retained, would, in 
my opinion, be a political heresy, altogether inadmissi- 
ble, in our free republican governments.” 

Judge Iredell, in the same case, held a different doc- 
trine, Maintaining that if a law was within the gener- 
al scope of constitutional power, no court could pro- 
nounce it void, because it was, in the judgment of such 
court, contrary to the principles of natural justice. 

It is not necessary to decide the abstract question, 
mooted by these eminent men—whether the very prin- 
ciples upon which our government is founded, do not 
forbid the passage of laws Which are repugnant to nat- 
ural justice and equity, or which violate the principles 
of civil liberty, because the people who formed the Con- 
stitution of Alabama, have provided by the organic law 
of the State, for the examination by the judiciary, of all 
laws having this tendency, whether expressly forbidden 
by the bill of rights or not. 

The people, by that instrument, have enumerated and 
asserted certain first principles, which they therein de- 
clare, they have reserved to themselves, and have not del- 
egated to the legislative departinent of the government. 
The last section of the Bill of Rights. is in these words: 
“This enumeration of certain rights shall not be con- 
strued to deny or disparage others retained by the peo- 
ple; and to guard against any cncroachments on the 
rights herein retained, or any transgression of the high 


powers herein delegated, we declare, that every thing 
a3 As 
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in this article is excepted out of the general powers of 
government, and shall forever remain inviolate; and 
that all laws contrary thereto are void.” 

By this it appears, not only that the rights asserted in 
this instrument, are reserved out of the general powers 
of government, but also that this enumeration shall not 
disparage others not enumerated; and that any act of 
the legislature which violates any of these asserted 
rights, or which trenches on any of these great princi- 
ples of civil liberty, or inherent rights of man, though 
not enumerated, shall be void. 

It cannot, I think, be successfully maintained, that 
this last and not least important clause of the Bill of 
Rights, is void of meaning. Is it unreasonable to sup- 
pose that the framers of this declaration knew, that the 
principles maintained by the immortal British judges, 
cited in this opinion, as well as by the jurists of our 
own country, had been frequently called in question ; 
and that they intended to provide against every possible 
infraction of our free institutions? Be this as it may, it 
is certain that many cases might easily be supposed, of 
flagrant enormity, of most undeniable injustice, and in 
direct hostility with the dearest rights of man, which 
are not forbidden by the bill of rights, if this clause has 


no effect. 
We are not to construe this instrument as if it were a 


penal law, singling out individuals, and operating harsh- 
ly on them: it is for the benefit of the whole, and should 
receive a large and liberal interpretation. Nor do I 
know of any sound canon of legal criticism, which 
would authorise its rejection. It is the most solemn act 
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of the people, in their sovereign capacity—dictating the 
terms on Which they are willing to be governed; and it 
is both our duty and interest to preserve it unimpaired. 

Iwill now proceed to test the law in question by 
these principles, as well as by the express interdict of 
the bill of rights. 

I have shown, that it cannot be supported by the ex- 
press grant of power in the third section of the sixth ar- 
ticle; so far, that allows disqualification from office.— 
It may however be supposed, that the clause just men- 
tioned, contains two grants of power; the one just enu- 
merated, and a general power to pass penal laws to pre- 
vent the evil practice of duelling. But the power to pass 
general penal laws for that purpose, must have been in- 
cluded in the high power conferred on the legislature by 
its creation With legislative powers; a special grant of 
the power, therefore, Was nugatory and idle. I infer, 
therefore, that all that was intended by this article, was 
to authorise the legislature to make the offence of duel- 
ing, a disqualification from office. But if more was in- 
tended, and a further grant of power was made, to pass 
penal laws to suppress dvfeling, surely it Was not an un- 
limited grant of power, but must be held subject to the 
same restrictions that the general grant of legislative 
power is. 

This is a highly penal law—it excludes, unless its 
terms are complied with, all persons from practising as 
attorneys and counsellors at law in the courts of this 
State. It must therefore reccive a strict construction, in 
accordance With well established principles, and the au- 
thority to pass it, be clearly and fairly derivable from 


the constitution. 
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The tenth section of the Bill of Rights, among other 
things, provides, that no one “ shall be compelled to give 
evidence against himself, nor shall he be deprived of his 
life, liberty or happiness, but by due course of law.”-— 
After a patient and mature examination of the matter, I 
am of opinion, that the requisition of the” expurgatory 
oath exacted by, this law, offends-against this portion of 
the bill of rights. It is so offensive to the first princi- 
ples of justice to require a man to give evidence against 
himself in a penal case, that independent of the consti- 
tutional interdict, no one in this enlightened age will be 
found to, advocate the principle. But it may be said, 
this is not a case of this kind, as no corporal or pecu- 





niary punishment is the consequence of arefusal to take 
the oath against duciling. But are not the results the 
same, Whether punishment follows from the admission, 
or is imposed as a consequence of silence. Can inge- 
nuity make a distinction between a punishment inflict- 
ed in this mode, as a consequence of the refusal to take 
the oath, by closing one of the avenues to wealth and 
fame, and a positive pecuniary mulct? If there be a 
difference, 1 think it entirely in favor of the latter, so far 
as the amount or weight of the penalty could affect the 
decision of this question. 

In ascertaining the intention of the people, in the re- 
servation of certain great rights and privileges, we should 
give them a broad and liberal construction, so as to ef- 


fect the manifest intention of its framers. In this there 
is no danger. They have asserted that they have not 
delegated the power to invade e:ther of the great natu- 
ral rights just cited. Does it become this court, or the 
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legislature, to quibble on its terms? If the mischief is 
as great in One case, as in the other, are not both inclu- 
ded within the prohibition. With great deference to the 
opinion of others, who may differ from me in opinion, I 
think, that the requisition by the legislature, of this 
Oath, in substance and effect, requires the applicant for 
a license to give ecridence against himself ; and that if 
not within the letter, is at least within the mischief of 
the prohibition ;—the very foundation of which is, that 
every one is presumed to be innocent until the contrary 
appears. 

But if it were admitted, for the purpose of this argu- 
ment, that the legislature could prohibit all persons con- 
cerned in a duel from practising in the courts of the 
State, by making it a high penal offence, still the crime 
or offence must be ascertained by “ due course of law,” ac- 
cording to the requisition of the tenth section of the bill 
of rights, just cited. The term “due course of law,” 
has a settled and ascertained meaning, and was intend- 
ed to protect the people against privations of their lives, 
liberty, or property, in any other mode than through the 
intervention of the judicial tribunals of the country.— 
But this law seeks to ascertain a fact, exalted into a 
crime, and punished in a peculiar manner, not by the 
judgment of a competent court, but by the admission of 
the offender, and construes his silence into evidence of 
guilt. 

It may be again said, that there is no deprivation of 
life, liberty or property, consequent on a refusal to take 
the oath. I answer, that the law itself presumes the 
right to practice law, a valuable right, as it confers it as 
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a boon, on those who can, and are willing to take the 
Oath. Can it be seriously contended, that it is not a va- 
luable right, and as deserving of protection as property ? 
Suppose the right to practice law, Was confined to a 
particular class or order of men, by law, would it not 
be esteemed a most valuable privilege? Andif the right 
of entering this fraternity could be purchased with mo- 
ney, would it not commend a high price? I think there 
can be no doubt of it: and if so, exclusion from it must 
be the privation of a valuabie right; as worthy of the 
protection of the law, as property ? I think, therefore, 
that in this view, the l&aw in question, is contrary to the 


spirit, the plain intent, and meaning of that part of the 


i] 


tenth section of the bil 
“no one shall be deprived of life, liberty, or property, 


lof rights, which provides, that 
but by due course of law.” 

Iam also of opinion, that the act in question, so far as 
it prescribes an expurgatory oath, as a condition to the 
practice of law in this State, (though passed with the 
most laudable motives.) is contrary to the very scope and 
design of a free government. ‘The most arbitrary and 
vexatious inventions of tyranny, are those regulationsof 
law, which interfere with the domestic concerns of so- 
ciety, by preventing the citizen from the pursuit of hap- 
piness in hisown mode. ‘The “pursuit of happiness” 
is asserted in the Declaration of Independence, to be an 
inherent right; and is promulgated as a self-evident 
truth. And certainly if that expression means any thing, 
it must include the right to select which of the various 
avocations or pursuits in life, a young man will engage 


in; his future destiny, and his value to the State, as one 
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of its members, demands the utmost freedom of choice: 
and it is, therefore, of the highest importance, in a free 
government, that this right of choice should not be im- 
paired. But here isan act of the legislature, which pro- 
hibits the candidate for wealth, and fame, and public 
honors, from selecting the profession of the law, unless 
he will take an expurgatory oath, that he has not been 
guilty of a certain act or offence, and that he will not be 
guilty in future. 

I am unable to distinguish this, in principle, from the 
test oaths, Which have stained the statute books of other 
countries. I adinit, that the object in view is more 
praiseworthy, than was the object of those who disfran- 
chised their fellow citizens for supposed heresies in reli- 
gion, or for errors of political belief; but in principle I 
think they are the same. Indeed it may Well be ques- 


tioned. whether in so far as future good conduct is re- 


quired to be stipulated for on oath, by the act in ques- 
tion, it does not violate the rights of conscience. Judge 
Roane, in Mr. Leigh’s case. Which arose on a statute simi- 
lar to ours, expresses himself thus: “However laudable 
the act to suppress duelling may be, it is still a highly 
penal law, and must be construed strictly. 1t is unusu- 
ally penal, if not /yrannical, in compelling a person to 
stipulate on oath, not only in relation to his past con- 
duct and present resolution, but also for the future state 
of his mind; and his future conduct with respect to the 
offence in question, under all possible circumstances; a 
stipulation which many consciencious persons, however 
prepared to take the oath as regards the time present, 


might well hesitate to enter into.” 
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The resemblance of the requisition of the oath, in the 
act to suppress duelling, to a test oath, is more apparent 
when we consider, that the oath required to be taken, 
does not describe any offence known to our law. The 
Oath is in these words: “I, -—-- -—, do solemnly swear, 
that I have neither directly nor indirectly, given, accep- 
ted, or knowingly carried a challenge, in writing or oth- 
erwise, to any person or persons, (being a citizen of this 
State,) to fight in single combat or otherwise, with any 
deadly weapon, in or out of the State, or in any manner 
aided and abetted in the same, since the first day of 
January, eighteen hundred and twenty-six: and that I 
will neither,” &c. &c. As the law stood previous to the 
year eighteen hundred and nineteen, to deliver, offer, 
send, or accept a challenge to fight a duel, was an of- 
fence punishable by law, whether any duel was fought 
in pursuance of such challenge or not: but by the law, 
as it now stands, the mere sending or accepting a chal- 
lenge to fight aduel, is no offence punishable by law, 
unless the duel be actually fought. This point has been 
determined by the Supreme court, in the case of Smith 
vs the State, (1 Stewart, 506.) It follows, therefore, that 
the act requires the applicant for a license to practice 
law, to swear that he has not, since the year eighteen 
hundred and twenty-six, or since he has been a resident 
of the State, done certain acts, and that he will abstain 
from so acting in future, which acts constitute no crime 
or offence known to our law. 

It is conceived that the very essence of a test oath, is 
the prohibition to entertain certain religious or political 
opinions, which do not expose to punishment, but which 











THE 


merely exclude 
enormity of 
is nothing in 1 
jured, which 
them from fillin 
merely that suc! 
clusion from oi} 
incompatible ° 
jectionable is it 


be applied, ni: 
private life. Ie 
that an attoriuec 


Within the mean 


more reasou or } 


duelling from an 
in demanding it 
from any other c! 


Attorneys and 


the business of 


entrusted to thei 
be of good nora! « 


law. There 
from them an 0: 


pertains to the di 


mony With ot! 


to persons Wiio fi! 


quired of execut 
and intelligib! 
that the legis! 
these stations, 
manner connec! 


4a © 


F ALABAMA. 385 


| = 


‘of them. The 

;, that there 

‘| to be ab- 

ding or maintaining 
s of the State, but 
»law. But if ex- 
justly considered 

1uch more ob- 

tis sought to 

ut tothe walks of 

ix [ have shown, 

not an officer 

1. then there is no 

ith against 

n there would be 
m a planter, or 


to manage 

int interests 

‘that they should 
‘<illed in the 

to requiring 


clients. ‘This ap- 


yment. and is in har- 
‘code.in reference 

for example, as is re- 
But if this plain 

if it be coneeded 

; the price of filling 


} 


taining te, orin any 


iployinents—the same 








386 REPORTS OF CASES IN 








In the matter of J. L. Dorsey. 





process of reasoning which conducts to the conclusion 
that such oaths are constitutional, will authorise the im- 
position of a political test, as the qualification not only 
of those who may desire these employments or quasi of- 
fices, but also of the offices created by the constitution. 

The constitution has, in terms, prescribed the oath 
which the officers of the State government shall take. 
This, by necessary implication, excludes the imposition 
of any other oath as a qualification to office under the 
State government. It istrue, the third and fourth sec- 
tions of the sixth article, confer on the legislature the 
power to exclude from office, persons guilty of certain 
offences, but I deny that the commission of these offences 
can be ascertained by the oaths of the accused. It is not 
necessary that their existence should be thus ascertain- 
ed, to give effect tothe law. It is a mode unknown to 
the common law, and forbidden by the billof rights. It 
follows, therefore, that if attorneys and counsellors at 
law, can be considered as officers within the meaning 
of the constitution, no oath of office can be prescribed by 
the legislature, other than the one provided in the con- 
stitution. 

As I do not doubt that the law in question has had a 
salutary operation in restraining the barbarous practice 
of duelling, I lament the necessity which has been cast 
upon me, of determining that it is void; and if I could 
entertain a reasonable doubt of the correctness of the 
conclusions I have attained, | should give it my sanction: 
Iam, however, sustained by the reflection that it is in 
the power of the legislature to accomplish this desirable 
Object—so far at least as law can operate, without in- 
fringing on the constitution. 
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I have stated my objections to the law under discus- 
sion, With the freedom which the station I hold deman- 
ded; and have put that construction on the constitution, 
which I think best comports with the intention of its 
framers. It may be thought by some, that many of the 
Objections I have stated are visionary, and never likely 
to occur in practice—that it is not fair in argument to 
put such extreme cases, as the passage of a law requi- 
ring a political test. I answer, that I do not suppose it 
probable that the legislature will so act. But the judi- 
cial tribunals, in expounding a law, with the reference 
to its constitutionality, must say whether the constitu- 
tion warrants it or not— not whether the invasion of the 
constitution, if there be one, is likely to be prejudicial. 
The legal presumption is, that all violations of the con- 
stitution are prejudicial. Experience teaches, and all 
history shows, that there is but one mode of preserving 
free institutions in their purity, and that is, by resisting 
the first attempt to overleap the prescribed boundary. 

For the reasous given, | am of the opinion that so 
much of the sixteenth section of the act on the subject of 
duelling, as requires the oath therein prescribed to be ta- 
ken by attorneys and counsellors at law, is contrary to 
the constitution, and therefore void. 


COLLIER, C. J.—With a view to perspicuity, I will 
consider, first: In what manner attorney’s at law are 
admitted to the bar; Second: The character of the trust 
acquired by a license to practice as an attorney and coun- 
sellor at law, and the rights it confers; and Thirdly: 
How such a license may be revoked or annulled. 
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First. FEivery one required by the King’s Writ to ap- 
pear, by the cominon law, Was obliged to appear in per- 
son, but after his appearance, it Was competent for the 
Chancery, King’s Gench, Common s-icas, or other court 
which held plea by writ, 


even a court holding plea, without writ, might allow 


—_——_—- 





~> 


0 adimit him by attorney: And 


that privilege, if the King had granted a writ de attorna- 
to faciendo—{1 Com. Dig. 7id:) (Crabb’s Com. Law, 
118.) So the King, by virtue of his prerogative, by grant 


? 


either under the great or privy seal, might authorise the 
plaintiff or defendant in any suit, to make an attorney, 
and order the court to adinit the attorney appointed, ei- 
ther naming in the authority issued for that purpose, 
some particular attorney, or else 2:ving leave to the party 
to make quem ani qeos volucrit. Aud the King might 
grant to a party, power to imake a general attorney in 
all pleas mofis vel movcucis in all courts—(Ibid and 1 
Bac. Ab. 25s.) 

By several English statutes, the first of which is the 
statute of Merton, (20 Hen. och. 10,) attorneys are al- 
lowed to be made in particular,courts and cases; but the 
common law, as applicable to courts and cases in gene- 
ral, remained without change uiitii the statute of Westm. 
2, (13 Edward [, ch. 10.) which authorised persons im- 
pleaded for tenements in Myre, or in LB. R. or assize, in 
County court, or court baron, to make a general attorney 
to sue for them in all pleas, iioved for or against them, 
during the circuit, &c. ‘This statute has been followed 
by many others providing for the admission and regula- 
tion of attorneys—(1 Com. Dig. 741 ef post; 1 Bac. Ab. 


> 


288, et post.) And rules have been adopted from time 
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to time by ihe Ma wud, upon this sub- 
ject, on the gr vs} rs of the courts 
in which they practice, ; tiicir control and 


direction. 


In the ditt the rules are va- 
rious in rezard to 1 a iid acdinission of at- 
torneys. ‘hey ar by statute or rules 
of court: all of ! tune the practice of 
the law to bea pv LO \ te legislature may 
attach such ce iss Oi) nay dictate—Grif- 
fith’s Reg.  . 3 of Cumberland 
county, (Ll Serge. ¢ id4:) Ano l Johns. R. 191 3 
EX parte Sayre. (7 

In this State. ; ‘uu chacted upon 
the subject. ‘Ph C i tine is the act of 
eighteen hund: ven. WI! hibited every per- 
son from prac ‘or attorney at law, in 
any of the cou ft] iory. Who should not 
previously prodt l nd take (in the presence of 
the court) an oath to sup) e cOustitution of the Uni- 


ted States, as Weill as an outh to ce 1 him sclf honestly 
as counsellor or lev. a es espects, to execute 
to the best of his abilities, his *egier.” And it is further 
declared, that ever: | ivicted of any felonious 
crime, shall be incap: | iciiling such license; or if 
licensed, the judge of any court in which such person 
may practice, on proor t “being made, may suspend 
his licens 

The statute of eiz! ) aud nineteen, enacts 
“that no person shell be peri iby any court, to prac- 
tice therein as counsellor or attorney at Jaw, unless he 
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shall have obtained a license from the Supreme court of 
this State; and it shall be the duty of said court, when 
application shall be made by any person as aforesaid, 
on his producing satisfactory evidence that he sustains 
a good moral character, to examine, or cause to be ex- 
amined, in open court, the person so applying: and if 
after such examination, it be the opinion of said court 
that he is duly qualified, it shall be the duty of the 
judges thereof, to grant a license under their hands and 
seals, Which shall be attested by the clerk of said court.” 
This law contains a proviso, exempting from its opera- 
tion, all persons theretofore regularly licensed. And the 
statute itself was so far modified, by an act of eighteen 
hundred and twenty-one, as to allow any two judges of 
the Circuit courts to grant licenses to attorneys to prac- 
tice in the Circuit and County courts. 

By an act of eighteen hundred and nineteen, all ap- 
plicants for admission to the bar, together with persons 
elected to civil or military stations or offices, were re- 
quired to declare upon oath, that they had not been 
guilty of having given, accepted, or carried a challenge 
to fight, &c. and thet they would not be guilty, &c.— 
This act was slightly modified by a statute of eighteen 
hundred and twenty-six, which prescribes the following 
oath, to be taken by counsellors and attorneys at law, 
and persons elected to civil or military office, &c. “ I, 
, do solemnly swear, (or affirm, as the case may 





be,( that I have neither directly nor indirectly given, ac- 
cepted, or knowingly carried a challenge, in writing or 
Otherwise, to any person or persons (being a citizen of 
this State,) to fight in single combat or otherwise, with 
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any deadly weapon, either in or out of the State, or aid- 
ed or abetted in the same, since the first day of January, 
one thousand eight hundred and twenty-six; and that I 
will neither directly or indirectly give, accept, or know- 
ingly carry a challenge in any manner whatsoever, to 
any person or persons (being a citizen of this State) to 
fight in single combat or otherwise, with any deadly 
Weapon, in, or out of the State, or in any manner what- 
soever aid or abet the same during the time for which I 
am elected, or during my continuance in office, or dur 
ing my continuance in the discharge of any public func- 
tion.” And upon the failure or refusal by any attorney, 
or counsellor at law, to take the oath provided by the 
act, it is declared, that he shall not be permitted to prac- 
tice as such in any court in this State. Persons emigrat- 
ing to this State, after the first day of January, eighteen 
hundred and twenty-six, before they enter upon the 
discharge of any public function, are required to take 
the oath quoted above, so modified as to make it relate 
back to the time they became citizens of the State. 

In addition to the oaths provided by the several sta- 
tutes referred to, the act last cited, requires that attor- 
neys at law, shall take the oath directed by the consti- 
tution to be taken by all officers, which is as follows: 
“JT solemnly swear (or affirm, as the case may be) that 
I will support the constitution of the United States, and 
constitution of the State of Alabama, so long as I conti- 
nue a citizen thereof, and that I will faithfully dis- 
charge, tothe best of my abilities, the duties of ——- ——, 
according to law. So help me God.” 

The only rules of court we have, applicable to the li- 
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cense and qualification of attorneys. relate alone, to the 
particular days of the term, on which, applicants for ad- 
mission are to be exatnined. And having shown the 
manner in Which attorneys are adinitted to the bar, I 
proceed to consider. the second point. 

Second.—It will result from what has been already 
said, that the right to exercise the functions which per- 
tain to the profession of the law, is not an absolute right 
derived from the law of nature. but it takes its origin 
in the institutions of the social state: and by these it is 
regulated. A license to preciice dor. confers a mere 
franchise or privilege: and is granted by the legislature, 
through its organ the Supreme court. in the one case, 
and two judges of the Circuit courts. in the other. to 
persons applying, who muy discover the proper legal 
attaininents, and exlib.t satisfactory evidence of good 
moral character. ‘Uhe lccnse t! obtuined, confers no 
rights in itself,—it is conditional d pending for its effi- 
cacy, upon taking the oat prescribed by law: when 
the licenviate has taken these, he is then, and not sooner, 
invested with the character of an attorney and counsel- 
lor at law; and encitied to exercise the privileges, and 
bear the responsibilities. which helone to his situation. 
No one can claim an admission to the bar as a matter of 
right. The legislature, in authorising the merits, (both 
moral and scientific) of the applicant to be scanned. have 
given to the licensing power, a discretionary jurisdiction 


over the subject. (Burr's case, 1 Wheeler's Crim. Cases, 
5.5.—Leigh’s case, Roane’s opinion, 1 Munf. R. 481.)— 
Hence it is, that a mandamus Will not lie, commanding 
the judges of an inferior court to admit a person to prac- 
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tice as an attorney there; but if it be srunthbite at all, 
it can only be to examine his testimonials of character, 
and to enquire of his knowledge of the law.—(Rex vs 
York sh’fi—3 B. & Adolp. 770.) 

Nor does an attorney and counsellor at law, as such, 
hold an office under the government. An Office in legal 
language, say the Supreme court of New York is, “ An 
employment on behalf of the government, in any sta- 
tion, or public trust, not merely transient, occasional, or 
incidental. Incomimon parlance, the term has a more 
general signification. ‘Thus we say, the office of execu- 
tor or guardian ; or the oflice of a friend. In my judg- 
ment, an attorney or counsellor does not hold an office, 
but exercises a privilege or franchise. As attorneys or 
counsellors, they perform no duties on behalf of the go- 
vernment; they execute no vane c trust. They enjoy 
the exclusive privilege of prosecuting suits for clients 
who may choose to employ them.”’—(In the matter of 
attorneys’ oaths; 20 Johns. R. 402.) And the Court of 
Appeals of Virginia, in considering the nature of the 
trust acquired, by an adinission to the bar, say—* There 
is no just ground on which we can erect, by implication 
or construction, into soveruimenial officers, those who, in 
England, are not exaited to that character, and who, in 
the only books and doctrines handed to us on the sub- 
ject from that country, are held, at most, to be mere sub- 
ordinate officers of their respective courts. But if attor- 


neys could even be considered as officers of the govern- 
ment, they do not hold an office of profit or emolument 
under the goverine.it ; otherwise they would have been 
excluded from a seat iu the lecisiature, by the constitu- 


7P. 50} 
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tion; which has never been done nor attempted in rela- 
tion to mere attorneys, however it may as to those who 
are “appointed” to prosecute for the commonwealth, and 
receive a salary therefor.—(Leigh’s case, Roane’s opinion, 
1 Munf. R. 483.) 

In the case of Woods, (Hopk. Ch. R.6,) Chancellor San- 

ford was of opinion, that the station of an attorney or 
counsellor was an office or a public trust, within the 
meaning of the constitution of New-York. And in Sey- 
mour vs Ellison (2 Cowen’s R. 13,) Chief Justice Savage 
declared his acquiescence in the correctness of the chan- 
cellor’s opinion ; though in the latter case, the point does 
not seem to have been determined. 

Taking the law to have been correctly adjudged, in 
the cases cited from 20 Johns. and 1 Munford, an attor- 
ney may be said to hold a privilege 01 profession, acquir- 
ed under the sanction of legislative authority, for which, 
he renders no direct equivalent to the State, but under- 
takes erpressly, that in its exercise, his course shall be 
characterised by integrity and patriotism; and, in addi- 
tion to the oath against duelling, heimpliedly stipulates, 
that he will not commit a felony or other crime founded 
in moral turpitude. 

The common law, has its foundation in an enlighten- 
ed and elevated morality: its aim is single—the admin- 

: istration of justice, upon principles of moral right; and 
_ to this end, it is guided and controlled by rules and prin- 
ciples applicable to every state of facts and circumstan- 
ces. The attorney and counsellor, who must be pre- 
Sumed to be peculiarly conversant with the science, is 
largely concerned in the administration of justice, and 
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placed in asituation, in which, if he regard the prompt- 
ings of evil, he may inflict upon others, the severest in- 
jury, and greatly impair the tone of public morals, 

The science of the law, when properly understood 
and appreciated, inspires to nobie and generous effort. 
The pursuit of the virtuous and enlightened lawyer, is 
most honorable. te cherishes, with ardent feelings, 
benevolence, charity, and all the virtues which elevate 
man in the scale of moral beauty. He explores the ab- 
struse and obscured learning of other ages, that he may 
the more successfully protect the weak, vindicate the in- 
nocent, and punish the oppressor—looking to the con- 
sciousness of having performed his duty for his chief re- 
ward; and seeking that consideration, which intellect, 
directed by virtue and industry, will always secure.— 
To maintain the respectability and honor of a _ profes- 
sion, Which is capable of exerting so extensive an influ- 
ence, and of consequence, to protect individual interests, 
the law has wisely provided checks for the consciences 
of its members. 

The right conferred, by an admission to the bar, is ir- 
revocable; unless the attorney, Was then, unworthy of 
the profession, or afterwards committed some act, or o- 
mitted some duty, which the law determines to be, in 
itself a forfeiture of his functions, or a sufficient cause 
for the vacation of his license. If he commit a breach of 
the conditions, on which he is admitted to the bar, he 
forfeits his trust in the same manner as the grantee of a 
public franchise does, who omits to perform the terms on 
which it is granted—(City of Lendon vs Vanacre—12 
Mod. R. 271—Bank of New-York vs Stryker—1 Wheel- 
er’s Crim. Law. 350.) 
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Iam now brought to consider the third point. 

Third.—It is well settled, that at common law, an at- 
torney may be disbarred, or, as it is most usually called, 
stricken off the roil, in asuimmary way, for dishonesty in 
. his practice, or other suilicient cause.—(1 Bac. Ab. 306; 
1 Com. Dig. 761; Leigh’s case, Leigh arguendo, 1 Munf. 
R. 470; Bank of New-York vs Stryker—1 Wheeler’s 
Crim. Law, 330; In matter of Sh’ff, &c. of New York, 
on complaint of McClelan—ibid, 519; Burr’s case—ibid, 
503; Darby’s case—3 Wheeler’s Crim. Law; 1 Anon.; 
2 Cowen’s R. 589; State vs Holding—l McC. R. 379; 
Burr’s case—9 Wheat. 2. 529; Anon.; 2 Hals. R. 162; 
Ashton’s case—1 Mod. R. 41; ex parie Troy—1 Mod. R. 
6.; ex parte Hill and Hargrave—2 Bla. R. 991 ; Brown- 
sall’s case—Cowp. R. 829; ‘The King vs Southerton—6 
East’s R. 126; Anon.; 1 Chitty’s Rep. 557; In the mat- 
ter of ——_ 1 D. & KR. 529; Smith vs Mathan—4 D. & 
R. 738.) So,if one was admitted to the bar, whose mo- 
ral character Was previously such as to render him un- 
deserving of a license, he may be excluded from the 
profession. ‘Thus, inthe matter of Dormenon, (1 Mar. 
R. 129,) a rule was entered against Mr. Dormenon, to 
shew cause why his name shouid not be stricken from 
the roll, as an attorney and counsellor at law, on the 
grrund that he had aided and assisted the negroes of St. 
Domingo, in massacreing the white people in seventeen 
hundred and ninety-three. The court declared, that if 
they had been in possession of these facts, Mr. Dorme- 
non’s application would have been refused; and the 
court now having evidence of them, it was their duty to 
exclude him. And the rule was made absolute. 
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The right to proceed summarily against attorneys, for 
ill practice, &c. is considered, at common law, to rest up- 
on the ground, that an attorucy is an officer of the differ- 
ent courts before which he practices—(1 Bac. Ab. 3U6,) 
—and to result from the discretionary power to admit-at- 
torneys and counsellors to the bar.—(burr’s case, 1 Wheel- 





er’s Crim. Law, 5U5.) but, lLiawkins, in his Pleas of the 
Crown, (2 vol, 2 3. ch. 22, sec. 30,) in treating of barris- 
ters, remarks—that notwithstanding they are neither 
Officers of any court, nor invested with any judicial of- 
fice, but barely practice as counsellors, yet, in as much as 
they have a special privilege to practice the law, and 
their misbehavior tends to bring a disgrace upon thelaw 
itself, they are punishable for any foul practice as the 
ministers of justice ure. 

In the case of Niven, (1 Wheeler’s Crim. Law, 337, in 
note,) an attempt was made to distinguish between the 
responsibility of an attorney aud a counsellor; where- 
upon it was said, “They are both licensed by the court: 
nor can they engage in professional employment without 
its special permission. ‘This permission can only be ob- 
tained by evidence of ability and integrity. Both are 
deemed requisite to a candidate for admission, before he 
is considered worthy of being entrusted with the protec- 
tion of the property and tlic viudication of the rights of 
his fellow-citizens; and it would seem to follow, that 
the same power which conferred, ought to be authorised 
to withdraw, this permission whenever those valuable 
purposes are abused.” And again, “it would be strange 
indeed, if this vigilance should be required towards those 
who were passing the threshold of our courts, and that 
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when once admitted, they should bid defiance to re- 
straint, and with itupunity be guilty of acts, which 
wouldshaye debarred their entrance. If the great pur- 
poses. of justice require this early caution, and this care- 
ful examination, they.still inore imperiously demand the 
same watchfulness over those, who have been presented 
to the public as deserving of their confidence and patro- 
nage. The case of Burr (before cited) was brought be- 
fore the Supreme court of the United States, upon an ap- 
plication for a maridamus to restore him to the bar; 
when the court remarked, that “The right to dismiss 
an attorney from his profession, is incidental to all 
courts, and is necessary for the preservation of decorum, 
and the respectability of the profession’— (9 Wheat. R. 
529.) 

The common law procedure against attorneys for 
improper practice, has been modified in this State, by an 
act passed in eighteen luadred and seven, “concerning 
counsellors and attorneys at law,” which so far as need 
be noticed, is. as follows: “If any of the judges of the 
Superior courts, from their own observation, detect any 

4 Mal-practice in the said courts, in any counsel or attor- 
ney of those courts; or if complaint in writing be made 
to them of such mal-practice in the said courts, or in the 
‘County courts of any county, the party accused shall be 
summoned to shew cause why an information should 
not be filed against him: and if such information should 
be ordered, and the counsel or attorney so offending 
should be found guilty of the matter therein charged, 

the said judges of the Superior courts may either sus- 
pend his license during a certain time, or vacate it alto- 
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gether, as they shall deem most proper; first ordering 
a jury to be empannelled for the trial of sueh informa- 
tion.” Thus, instead of exhibiting charges and ealling 
upon an attorney to shew cause, Why he should not be 
stricken from the roll, he is required to shew cause why 
an information should not be filed against him; the al- 
legations of which he is entitled to have tried by a jury. 

It has been shown, that the licensing authority have a 
discretionary power over the ap lication of individuals 
seeking admission to the bar,—that without a “special 
permission,” no person has theright to assume the func- 
tions of an attorney and counsellor at law,—that this 
right, When acquired, is at most, a mere privilege to 
practice that profession, so long as the attorney shall ap- 
prove himself worthy of its lionors, or do no act opera- 
ting a forfeiture, but subject to be withdrawn, whenever 
his misconduct shall be such as to authorise his exclu 
sion from the bar. ‘This view has been taken,, that it 
might be seen, that no absolute or positive right of the 
citizen was involved in the subject, and that it was of 
consequence, open to legislative regulation. 

Having settled the general proposition,that the legislatureg 
may prescribe the qualifications of an attorney and coun- 
sellor, and the causes for which they may be excluded 
from their profession ;—we will now enquire whether 
the oath prescribed by the act to suppress the “ evil prac- 
tice of duelling.” is incompatible with any provision of 
the constitution. 

The arguments on this point have been elaborate and 
ingenious, and present the following inquiries: 1. Is 
the legislative authority dependent upon the grants con- 
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tained in the constitution, or cannot that department ex- 
ercise such powers as are not expressly or impliedly 
withholden? 2. Docs the constitution inhibit expressly, 
or by some incompatible grant or prohibition, the enact- 
ment of the act of eighteen hundred and twenty-six, as 
it regards its operation, and the manner of its operation 
on attorneys and counsellors at law 2? 

1. The powers possessed by the federal government 
are conventional, and it can exercise none others than 
those conferred, for it owes its existence, its nature and 
its continuance, to the agreement of its members, as evi- 
denced by a written constitution. But in regard to the 
authority of. the State, the legislative power is not de- 
rived from a constitutional grant—it was possessed pre- 
vious to the formation of its constitution, and is but re- 
gulated and controlled by that instrument. This dis- 
tinction between the federal and local legislatures rests 
upon such clear principles, that it will be needless to en- 
large upon the proposition, by the employment of any 
reasoning of ourown. Mir. Madison, in discussing the 
supposed danger from the powers of the Union to the 
State governments, remarks: “'The powers delegated 
by the proposed constitution, to the federal government, 
are few and defined. ‘hose which are to remain in the 
State governments are nuinerous and indefinite. The 
former will be exercised on external objects, &c. The 
powers reserved to the several States will extend to all 
the objects, which, in the ordinary course of affairs, con- 
cern the lives, liberties and properties of the people; and 
the internal order, improvements, and prosperity of the 
State’—(Federalist, No. 45.) In Golden vs Prince, (3 
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Wash. C.C. BR. 315.) Mr. Justice Washington considered 
that the State, in the adoption of the federal constitution, 
retained the right to make such laws as they might 
think proper, within the ordinary functions of legisla- 
tion, if not inconsistent with the powers vested exclu- 
Sively in the Governinent of the United States, or not 
forbidden by soime article of the constitution of the Uni- 
ted States or of the State: and such laws were obligatory 
upon all the citi sof that State, as well as others who 
might claim rights. or redress for injuries under those 


laws. So, in 8 r vs the People. (20 Johns. R. 457,) 
it was held that “the powers of the legislature Were not 
conferred by any express grant, but result from the in- 
stitution of a supreine legislature. It is an axiom, that 
the legislature px s all power, not expressly forbidden 
either by the constitution of the State or of the United 
States, which relates to the prevention of crime, or the 
Well ordering of sovicty.”. And in the State vs McDon- 
ald, (4 Porter's R. 465,) this court say that “the Congress 
of the United States possesses Only such powers as are de- 
legated, or such as are necessary to give effect to those 
that are expressly delegated. Our legislature looks not 
to the constitution for a grant of powers, but exercises 
all such as are colupatibie with the social compact, un- 
less restrained by express inhibition or clear implica- 
tion.” Let these citations suflice to show, that while 
the constitution of the United States is an enabling char- 
ter, the constitutions of the States are instruments of re- 
straint and limitation upon powers already plenary; and 
that itis competent for the legislature of a State to adopt 
such measures Within the appropriate sphere of legisla- 
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tion, as are not inhibited either expressly or by implica- 
tion. 

2. Upon the second branch of the argument, it is in- 
sisted, that the constitution having made it the “ duty of 
the general assembly, as soon as circumstances will per- 
mit, to form a penal code, founded on principles of re- 
formation, and not of vindictive justice,” (19 sec. 6 art.) 
has thus limited the power of the legislature, over the 
subject of criminal jurisprudence. 

This provision, it is conceived, is addressed to the le- 
gislature merely, and invests it with a large discretion 
in determining What ciremstanees are favorable to the 
performance of the duty it enjoins, as well as great la- 
titude in adjusting the proportion between punishment 
and crime. And if, in the opinion of the legislature, the 
time has not yet come wheu the “penal code” shall be 
remodelled, that opinion cannot be revised, nor can le- 
gislative action be accelerated by a co-ordinate depart- 
ment of the governinent. Nor can this constitutional in- 
junction impair the force of particular laws for the pre- 
vention OY punishment of crime, enacted previous to the 
formation of the code contemplated by the constitution. 

It has been further argued, that the tenth, eleventh, 
twelfth, twenty-seventh, and thirtieth sections of the first 
article, and the third section of the sixth article of the 
constitution, inhibit the requisition of the oath prescribed 
by the act of eighteen hundred and twenty-six. The 
tenth section secures to the accused, the right to be heard 
by himself and counsel; to demand the nature and 
cause of the accusation, and have a copy thereof; to be 
confronted by the witnesses against him; to have com- 
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pulsory process for obtaining witnesses in his favor; and 
in all prosecutions by indictment or information, a spee- 
dy public trial by an impartial jury of the county or 
district in which the offence shall have been cominitted : 
It declares further, that he shall not be compelled to give 
evidence against himself, nor shall he be deprived of his 
life, liberty, or property lue course of law. This 
section applies professedly to criminal prosecutions; but 
conceding that it refers to such as are quasi criminal, 
and what influence can it exert upon the application we 
are considering? Had not the applicant declined the 
relinquishment of his profession, it is true, that in order 
to his suspension from its functions, it would have been 
necessary for soine court having jurisdiction, to have a- 
dopted coercive measures to eliect that eud;. when he 
might have insisted (under an equitable construction of 
the act of eighteen hundred and seven,) upon a trial by 
jury. Instead, however, of taking that course, the ap- 
plicant has with greater propicty withdrawn from the 
practice of the law, and now, iustead of defending him- 
self against a proceeding contemplating his removal, he 
is seeking a re-adinission; so that the inquiry does not 
properly arise, whether he has been irreguiarly deprived 
of a privilege. it is, however, argued, that the anti-du- 
elling act of eighteen hundred and twenty-six, is obnox- 
ious to the provisions of this section; because, in effect, 
it compels a man to give evidence against himself, and 
because it docs not make a verdict and judgment of 
guilty, indispensable to an infiiction of its penalties. 
This argument (with all deference,) assumes as a fact, 


that which scems to me to be false. It supposes that a 
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man, in asking adinission to the bar, does not act from 
volition, but under the influence of coercion, and if guil- 
ty, that he is compelled to disclose his guilt of having of- 
fended against the laws to suppress duelling. I have 
already shewn, that the right to practice law is a mere 
privilege, Which no one is coustrained to ask or receive, 
and that in determining the propriciy of granting it, the 
licensing power is, for the public good, invested witha 
large diserction. 

The oath prescribed by the act of cighteen hundred 
and twenty-six, does not, in tertus, require the party ta- 
king it, to make a disclosure of any fact or facts affir- 
matively :—it merely requires him to disavow his guilt 
of having viven, accepl d, or carried a challenge to fight, 
§ec. If guilty of having done either oue of these, he has 
only to remain silent—but if it Were possible to consider 
the oath as equivalent to an affirmation, directly the re- 
verse of its terms, yet it would disclose no crime for 
which a party could be subjected to punishment accor- 
ding to the usual forins of criminal procedure. To give, 
accept, or carry a challenge to fight, &. Unless a fight ac- 
tually ensues, is not a criime known to the laws of this 
State—Simith vs the State. (1 Stew. R. 506.) 

The latter part of this section, declares that “the ac- 
cused shall not be deprived of his life, liberty, or proper- 


ty, but by due course of law.” The terms “life, li- 
berty or property,” speak their own meaning, and clearly 
refer to the three great interests—huiman life—personal 
liberty—and private property, which it was the object of 
civil government to protect. By “due course of law,” 
we are to understand those forms of arrest, trial and 
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criminally, by information: except in cases arising in 


en in actual 


— 


the land and naval forces, or the militia w 
service, or, by leave of the court, for oppression or mis- 
demeanor in office.” Without stopping to inguire whe- 
ther at common law, it wus an indictable offence, to 
give, accept, or carry a challeuge lo fich!, &e. itis enough 
to remark, that the application We are cousidering, in- 
volves no criminal proceeding against the applicant.— 
And it is clear, that neither this nor the preceding sec- 
tion can have any influence upon the validity of the sta- 
tute of eighteen hundred and twenty-six. 

It is difficult to conceive the application of the twenty 
seventh section, Which merely declares, that ‘ emizra- 
tion from this State shall not be prohibited, norshall any 
citizen be exiled. 
ence between exiling a citizen under a judgment of ex- 
pulsion, and the refusal 
chise, or even its Withdrawal, in cousequence of some 
act done, which the law has made a disqualification, 01 


] 
' 


a cause of forfeiture. in the one case he is forced 


Wharta ja kth on 8 a oreant i = 
£iicre Is CCIL Lilt a Treat daliler®r- 


tO fFrant a privilege Or lran- 


from 
his country—in the other, he remuins—free to engage in 
all pursuits, but those which are authorised as public 
boons. 

The thirtieth section declares, that “ this enumera- 
tion of certain righis shail not be construed to deny or 
disparage others retained by tlie ialaiees and to guard 
against any encroachment on the rights herein retain- 
ed, or transgression of any of the high powers herein 
delegated, we declare that every thing in this article is 
excepted out of the general powers of government, and 


shall forever remain inviolate ; and that all laws con- 
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trary thereto, or to the following provisions, shall be 
void.” ‘This tion is the last of the “ Declaration of 
Rights :” and W lou s juserted ev majore cautela— 
lest it should be supp that an article intended to 
embody certain fuidainental rights of the citizen, should 
be construed as yielding up others, and throwing them 
into the gencral inass of goverumental powers, and even 
impair proprio vivore, the limitations imposed in the sub- 
sequent parts of the constitution, upon legislative autho- 
rity. It, however, serves to shew, that the “ Declara- 
ration of Rights” is, what its title imports—an article to 
restrain, and not to extend power. ‘The terms, “ that 
every thing in this articie isexcepted out of the general 
powers of goveruiment, and shall forever remain invio- 
late,” inculcate that idea with all the force that can be 
imparted to language, and prove that the general pow- 


} 


ers of government Would continue without an express 
constitutional recognition. ‘his provision, then, so far 
from shewing that the legislature has no warrant for the 
snactment of laws not expressly authorised, or necessa- 
ry to give an effect to an express grant, proves its com- 
petency to adopt regulations, not repugnant to the con- 
stitution. 

[ will now inquire, whether the act of eighteen hun- 
dred and twenty-six, so far as it professes to operate up- 
on attorneys and counsellors at law, is in derogation of 
the third section of the sixth article of the constitution. 
That section is as follows: “The general assembly shall 
have power to pass such penal laws to suppress the evil 
practice of duelling, extending to disqualification from 
office, or tle tenure thereof, as they may deem expedient.” 
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Here is a clear grant of au ty to } “laws to sup- 


press the evil pract “duclline.” ifad there have been 
amore general delegation of power, without the latter 
member of the section, it nicht well be questioned, whe- 
ther the legislature could ve thade an observance of 
the anti-duec!ling laws an « tial qualification for of- 
fice. ‘The constitution having declared who were eligi- 


1 


ble to office, and pr to be taken by offi- 


cers, night be to the legislature, 
the right to impose other 3 lities or tests. But to re- 
move all doubt upon this head the legislature is author- 
ised to extend the penaltics ef the anti-duelling laws, 


“to disqualification trom office. or the tenure thereof.” 

Instead then, of the latter imeuber restraining the first 
part of the section, it should rather be taken to enlarge 
its meaning, and to confer a power, Which, if it existed 
independently, was at least. very questionable. The 
arguinent, that an authori/y to disqualify “ from office,” 
excludes the idea, that the right to exercise any privilege, 
grantable by the public, can by /we he forfeited or with- 
held, is, according to my exposition of the section, entire- 
ly indefensible. Privileges or franchises, not particular- 
ly provided for by the constitution, are subject to such 
general regulations as the legislature may prescribe.— 
The “general powers of government,’ without any en- 
abling grant, concede this much virtue to legislation.— 
In Leigh’s case (1 Munf. R. 46-.) it appears, that an act 
was passed by the legislature of Virginia, requiring that 
after its passage every person appointed to any office or 
place, civil or military, under that commonwealth, 
should, in addition to the oath now prescribed by law, 
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take the following oath: “ido solemnly swear (or.af- 
firm, as the case may be,) that 1 have not been engaged 
in a duel, by sending or accepting a challenge to fighta 
duel, or by fighting a duel 
violation of the act, cntitied an act to suppress duelling, 


) 


‘in any other manner, in 


es 


Since the passage of that act; nor will I be so concerned, 
directly or indirectly, in such duel, during my continu- 
ance in Office.” In that case, two questions Were raised. 

1. Were attorneys at law, as such, appointed to “ office 
or place, under the coimmmonweulth?” 

2. Was the act itself constitutional ? 

Judge ‘Tucker, in remarking upon the secend ques- 
tion, observes, “ On the present occasion f have not felt, 
nor do I feel the sinatlest doubt of the constitutionality of 
the act in question ; the object of which appears to be, 
the prevention of a great moral and growing evil; and 
the provisions of it. so far as | have had oecasion to con- 
sider them, well calculated to advance the benefit of so- 
ciety, and suppress the evil.” 

Judge Roane observed —“ As to the question of the 
constitutionality of the act to suppress ducting, the fore. 
going view of the case renders it unnecessary for me to 
say any thing upon it. ico not see, however, at pre- 
sent, that it can be deemiet unconstitutional, ag it re- 
lates to the qualification of aitorneys at law or counsel ; 
unless indeed it be on the broad ground of the injustice, 
if not tyranny, of compeliing a inan to swear, in ad- 
vance, that he will not, for a given time, do or forbear to 
do any given act, a thing which tender and scrupulous 
consciences, however resolved at present, might well he- 
sitate to do.” ‘The foregoing view referred to by Judge 


oP. 2 
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Roane, as relieving hitn froin a consideration of the ob- 
jection to the validity of the act, was lis conclusion, that 
it did not embrace attorneys. 

In New-York, a statute was passed to suppress duel- 
ing, Which required any member of the Senate or of the 
Assembly, and every person who should be elected or 
appointed to any office or place, civil or military. except 
town Officers; and every person who should be adinit- 
ted a counsellor, attorney or solicitor of the court of 
chancery, supreme court, or court of common pleas, &e. 
to tate an oath that he had not been engaged in a duel, 
&e. ‘The question, whetlier this act was constitutional, 
Was made in Barker vs ‘The People, (20 Johns. R. 4°27,) 
and was determined to be an enactment clearly within 
the competency of the legislature. (See also, ibid. 492.) 

The statute of New-York, like that of Virginia, requir- 
ed a person appointed to office, &c. to take an oath that 
he rad not bees: engaged ina duel, by giving, accepting, 
or carrying a challenge to light, &c.:—while that of the 
latter state, required the party to swear, that he would 
not be guilty of such an act. Yet neither of these laws 
was considered objectionad'e, as being inquisitorial, in 
requiring an individual to declare himself guiltless of a 
particular act: or in other words to maintain by his 
own Oath, his legal qualifications for a publie franchise. 
It may be remarked, that the old constitution of Virginia, 
conferred no power to enact Pena! laws—and the consti- 
tutions either Of that state or \ew-York, contains no au- 
thority to adopt measures to suppress duelling. 

Here we have the authority of two courts, of high re- 
spectability, to shew 
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l. That a State poss: ; “the general powers of go- 
vernment.” apart from titution. 

2. In the absen fany funcdemental inhibition, the 
legislature nay test the qualifications of aparty seeking 
to enter upon the enjoyment of an office or privilege, by 
requiring an abjuration of ‘4a/ which disqualifies. 

3. That the validity of a siatute, imposing a test for 
office OY privifege, Will not be impuired, if it annexes dis- 
qualification to an act, Whieh does not affect the capa- 
bility of the man or the officer, for a discharge of the 
functions of his oifice. 

But it is argued, that the act of eichteca hundred and 


twenty-six, in excluding from the bar those who have, 
or may olfend against its provisions, in iicts a punish- 
ment, both cruel and unusual, and is therefore repug- 
nant to the sixtcenth section of the “ Declaration of 
Rights,” and ihe eighth amend 1. to the eonstitution 
of the United States. “he disfrauchisemen’ of e citizen 
is not an unusual punisiment, av least in that country 
Whence we derive te snost of cur iega! votions; and 
our constitution cleeriy i ci cci@template ‘t as cruel: 
else why should if enlcinit ines the legislature to make 
laws to exclude “rou: Cilice. &c., those who shall be con- 
victed Of bribes. jiry forgery, or other vigh crimes or 
misdemeano’s, Vi accition to granting tue authority to 


enact laws to seppress “ the evil practice of duelling,” 
extending to disquilification om oilice, or its tenure? 
(Cons. Art. 6, see. 2, 4, 5.)—See Barker vs. The People— 
(20 Johns. R. 459.) 

It is further argued, that the constitution having au- 


thorised a disqualification from office or place, from suf- 
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frage and serving on jurics, as the consequence of con- 
viction of bribery, Ac. or other high crimes and misde- 
meanors, it is therefore incompetent for the legisla- 
ture to annex disqualification as a punishment to other 
cases and for other causes. ‘This argument is founded 
upon the maxim of expressio unius exclusio est allerius. 
It may be conceded, that the enumeration of offences, 
on conviction for any one of which, power is given to 
the legislature to enact laws excluding the person con- 
victed, from office, &c., is an implied negation of the 
right, to disqualify for any other cause of a kindred cha- 
racter. And the constitution having required the pas- 
sage of laws, to render persons convicted of certain enu- 
merated cfiences, or other high crimes or misdemeanors, 
incapabie of nolding office, &c. it may be well doubted, 
that but for the third section of the sixth article, wheth- 
er the tegis'ature could have incapacitated for giving, ac- 
ceptine, or carrying & challengeio fight, §c., unless these 
had been fiist made Atgh crimes or misdemeanors. So, 
in regard to ihe right of suffrage and serving on juries, 
it may be questioned whether the legislature may di- 
vest a citizen cf these rights, for offences not embraced in 
the fifih secticn of the sixth erticle of the constitution; 
yet, in respect to serving on the juries, it has never been 
seriously coubted, within my knowledge, but the legisla- 
ture may require the residence of a juror to be within 
the county, and also that he should be a freeholder or 
househoider ; for in mating inese requisitions it is not 
intended to punish crime, but merely to insure impar- 
tiality and discretion; and the constitution, in authoris- 
ing disqualification as the consequence of crime, does 
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not impliedly inhibit these requisitions as essential to the 
competency of a juror.—(20 Johns. R. 461.) 

Sut suppose iny reasoning upon this point is false, yet 
the maxim by which the arguinent is attempted to be 
sustained, cannot be made to exert such potency as to 
forbid the legislature to enact laws denying privileges 
and franchises, subject to its own regulation, to those 
who have done acts subversive of the public peace, or 
calculated to lower the standard of public morals. For 
such cases the constiiuiion males no provision, and conse- 
quently, they are left lo the legislature, uncontrolled by any 
implied resiraint. 

[am unaware of any acknowledged rule of construc- 
tion which would authorise the conclusion that the con- 
vention, in prescribing an oath to be taken by “the 
members of the general assembly, and all officers, execu- 
tive and judicial,” with a view to secure their fidelity and 
patriotism in the public service, must have intended that 
the same oath should be taken by all persons on whom 
the legislature should confer a privilege or franchise; or 
that in providing a constitutional oath for officers, they 
inhibited the requirement of any other, of persons who 
might exercise a legislative franchise ; except such as re- 
lated particularly to the nature of the function, to be 
performed by them. With all deference to the opinions 
of those who think otherwise, such a conclusion, in my 
judgment, can only be attained by the assumption, that 
the privilege conferred upon an attorney, makes him ipso 
Jacto, a governmental ofiicer, at least in respect to the 
matter of oaths; for such only as are charged with the 
interests of the public, are officers within the meaning of 
the constitution. 
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If it be conceded that an attorney is not a public officer, 
but insisted that he is) gves) such, by a liberal construc- 
tion of the constitution, aud cannot therefore be required 


to take any other oath than that provided by it, unless 
it directly concern his professional duties:—I reply, that 
the arguinent still assuines too inuch. df he be quasi an 
officer. for the purposes of one provision of the constitu- 
tion, Where is the authority for divesting him of that 
character, When he is to be visited With another part of 
the sameinstrument? if he is to receive favors, shall he 
not also bear burthens? If be be an officer for the pur- 
poses of the first section of the sixth article of the consti- 
tution,—is he less so, when it is proposed to extend to him 
the third section of the same article? if so, where is the 
warrant for concluding that the constitution, in some of 
its general provisions in regard to officers. relates to attor- 
neys, While from others it excludes them? Here are 
questions, Which I confess my inability te answer. But 
all difficulties are at once removed. upon the hypothesis 
that the functions of an attorney, and the conditions on 
which they are to be exercised, are subject to legislative 
direction. 

{ desire not to be understood by any thing Imay have 
said, as asserting that it is competent for the legislature 
to make the giving, accepting, or carrying a challenge to 
Sight, &c., or other offence against the laws, not really 
such, a high crime or misdemeanor. And as the view 
which I take of the question before us, relieves me from 
considering whether it is competent for the legislature 
to require of officers such an oath as is provided by the 
act of eighteen hundred and twenty-six, or whether dis- 
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qualification shiould not be made dependent upon a legal 
conviction. I therefore leave these questions to be decided 
when they shall arise in judgment. 

It is further argued, that the act of eighteen hundred 
and twenty-six. is against coinmon right, and therefore 
void. <A statute, it is true, cannot change the law of na- 
ture, for jura nalure sunt immutabilia, aud they are leges 
legum—Day Vs Savage, (Hob. Rep. 87.) “The law of 
nature stands as an eternal rule to all men,” says Locke, 
“legislators as well as others: and the rules that they 
make for other inen’s actious, must, as well as_ their 
own and other incn’s actions, be conformable to the will 
of God, of Which that is a declaration.” Lord Chief 
Justice Hobart was of opinion. that alaw which makes 
aman a judge in his own case, is opposed to natural 
equity, and void. Lord Coke. (Bonham’s case, 8 Rep. 
116.) with the boldness which marked his public career, 
detlared that the common law would control and adjudge 
void. an act of parliament against common right, or rea- 
son. or repugnant, or impossible to be performed. And 
Lord Holt. (City of London vs Wood, 12 Mod. R. 687,) in- 
fl ienced by the same high sense of justice,—--with a mind 
relying upon its own vigor,and often setting at defiance 
tie restraints of precedent, declared that the observation 
of Lord Coke Was ot extravagant. but was a very reason- 
able and true saying. But Lord Isllesmere, in his observa- 
tons upon Coke's Reports. calls his opinion “a paradox, 
which derogateth much from the wisdom and power of 
Parliament, that where the three estates, King, Lords 
and Commons. have spent theirlabors in making a law, 


three judges on tiie bench shall destroy and frustrate 
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their pains, advancing the reason of a particular court 
above the judgment of all the realm.” 'The same learned 
Lord recites, With approbation, the opinion of Chief Jus- 
tice Herle, in the time of KMdward the Third, when he 
said, “Some acts of Parliament are made against law 
and right; which they that made them perceiving, would 
not put them into execution; for it is magis congruum, 
that acts of Parliament should be corrected by the same 
pen that drew them, than be dashed to pieces by the 
opinion of a few judges.” And Sir William Blackstone, 
distinguished for the extent and accuracy of his legal 
erudition, says, he knows of no power, Within the ordi- 
nary forms of the British constitution, that is vested with 
authority to control an act of Parliament, upon the 
ground thatits enactments are unreasonable. But if ab- 
surd consequences seem to grow out of a statute, the 
judges ought, in decency, to conclude that the consequence 
was not forseen by the legislature and only guo ad hoc 
to disregard it—(1 Bla. Com. 91.) That the learned 
commentator lays down the rule correctly, | have no 
doubt. As qualified by him, it is sustained by the fitness 
of things. When carried thus far, it maintains a proper 
balance between the different departments of govern- 
ment, and thus, by acknowledging the just powers of 
all, inspires each with a proper respect for the other ; 
and preserves that harmony so essential to internal quiet 
and public prosperity. It is the received opinion in Eng 
land, at this day, that an act of Parliament, so plain and 
explicit in its terms, as not to allow an application of 
the rules of construction, cannot be disregarded or con- 
trolled, by any court of justice. 
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Mr. Justice Iredell, (whose great self-possession and 
accuracy of judgment, cutitle lis opinions to all respect,) 
in Calder and wife vs. Gull and wife, (3 Dal. R. 386,) 
after expressing the epinion, that astatute violative of 
constitutional provision is void, proceeds: “If, on the 
other hand, the Legislature of the Union, or the Legisla- 
ture of any meniber of the Union, shall pass a‘law within 
power, the court 


poet 


the general scope of their constitutiona 
cannot pronounce it to be void, luerely because it is, in 
their judgment, contrary to the principles of natural 
justice. ‘The ideas of natural justice are regulated by 
no fixed standard: the ablest and purest men have dif- 
fered upon the subject: and all that the court could pro- 
perly say, in such an event, would be, that the legisla- 
ture (possessed of an equal right of opinion) had passed 


an act, Which, iu the opinion of the judges, was incon- 


sistent With the abstract principles of natural justice. 
There are, then, but two lights in which the subject can 
be viewed. 1. If the legislature pursue the authority 
delegated to them, their acts are valid. 2. Hf they trans- 


gress the boundaries of that authority, their acts are in- 
valid. In the former case, they excercise the discretion 
vested in them by the people, to whom alone they are 
responsible for the faithful discharge of their trust: but 
in the latter case, they violate a fundamental law, 
Which must be our de, Whenever We are called upon 
as judges to determine the validity of a icgislative act.” 
The learned judge pl: this cuestion upon its true 
ground, and by his brief and connnon sense reasoning, 
excludes the opposite conclus! 

In this country, it cannot be cudured, that the judges 
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should declare a statute void, because, in their opinions, 
itis incompatible with the abstract principles of civil 
liberty, unless it also opposes the constitution. ‘There is 
no certain standard of referenee by which these princi- 
ples can be determine "They inust depend upon the 
varying opinions of various minds, and it is nothing 
more than respectful to suppose, that the opinions of the 
law-givers upon a question of political expediency, are 
as apt to be correct as any other body. At any rate, the 
judicial, is not invested with power to supervise. the le- 
gislative department: and it is well for the cause of 
freedom that it is not, or in coming time. We might wit- 
ness the exercise of a judicial tyranny. more intolerant 
and intolerable than a legislature with unlimited pow- 
ers. It is, then, my conclusion upon this subject, that to 
authorise the judiciary to declare an act of the legisla- 
ture void, the act must appear to be eivletive ef the consti- 
tution, or of some one of tls provisious. 

That the act of eighteen nundred and twenty-six is 
defensible upon principles ef the purest imorality and 
the soundest policy, | canuot doubt,—and that it is within 
the range of legislative competence, I am alike confident. 
If that confidence Were faltering, it would be strength- 
ened by the reflection, that the legislature which sat 
within three months after the adoption of the constitu- 
tion, enacted a law in principle the same, and in terms, 
almost to the letter, similar to the act we are considering 
—(Toulimin’s Dig. 264.) 'Yhat in that legislature were 
many of those who had aided, in forming the constitu- 
tion, and that both of these acts have been acquiesced 
in, from the periods of their enactinent respectively, until 
this time. 
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I have cousid mn With the most 
anxious desire to attain ct conclusion. While I 
feel a decent respect for theo of the legislature, 
and a just concern for its respectability, Iam sure I shall 
never be so far in } » considerations, as to 
prevent me froim scanning w irlessness and impar- 
tiality, the extent of its powei \s a inan, cherishing, 
I trust, an elevaied patriot i could Wish to see the 
different departinents of government kept within their 
legitimate spheres of a as a megistrate, i could 
know no discretion, bui to mw the line of duty. 

I here close the vi uments submitted 
to the court, required ine tot ’ Of this interesting ques- 
tion, and f think it 1 on principle and authori- 
ty, that the terms on w nite shall be admitted, 
and the causes fi h they shall be disbarred, are 
matters of legislativ 1: and consequently, that 
the act of eighieen nded and ¢ LLY-SLX, tO suppress 
the evil prac us it relates to attor- 
neys and couiscil repugnant to the constitu- 
tion. 

it remains | tO e application of Mr. 
Dorsey for adi to ti of this court, should, in 
my opinion, be d 

Notr.—The R r to remind the reader, 
that although: he 1 con | to abridge the areuments 
of counsel, in t! not interfered with the 
composition or i! in any respect whatev- 
er. ‘The cond mY 1 hias been adopted, has only exten- 
ded to the oti L ¢ hs as were illustrative ; 


and not absolute! 
relied on by the counse 


of the positions, 


I 
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YOUNG VS FOSTER. 


1. It is now well sett’ed, that a Court will not compel a joinder 
in demurrer to evidence, untess the demurrant will admit on 
the record, the truth ofa!! the faets oilored in evidence; and al- 
so every conclusion which the iacts fairly conduce to prove. 

2. A written instrument sued on, is, under the statute, prima fa- 
cie evidence of the debt, or duty it imports, and the considera- 
tion of such an instrument, ean only be put in issue, by a spe- 
cial plea,—whicl: throws the burden of proof onjthespleader. 





3. Where one contracts to delivera certain quantity of corn, at a 
certain time, a refusal to deliver a part of the quantity, on the 
ground that the whole cannet be delivered at ouce, is net jus- 
tifiable—The partics making the contraet, are presumed to 
contract, in reference to the necessity of the case, and the ha- 
bits and means of transportation common in the country. 


4, In case of a demurrer to evidence, if seems to be the most 
correct practice, on account of its despatch, to direet the jury 
to assess the damages, at the time the demurrer is taken—to 
be imposed, in tite event the demurrer is overruled. A new 
jury may, however, be impanneled, to assess the damages, 
and either mode is legal. 

5. All testimony, in tria's at common law, must be delivered 
orally, in presence of the jury, who are to try a cause, or assess 
damages, except where the statute provides for the admissibili- 
ty of depositions :—Therefore, the evidence spread on the re- 
cord, in a case in whieh a demurrer is cffored to evidence, can 
not be allowed to go to asccond jury, impanneled,to assess 
damages, afier the denurrer to evidence is overruled. 


Error to the Circuit court of Tuskaloosa. 
This was an action of assumpsit, tried before P. Mar- 


tin, J.. upon an instrument in writing, of the following 
tenor : 
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“TT have sold to John W. ioster, seven hundred bush- 
els of corn, Which! bind myself in the sum of seven hun- 
dred dollars, to be delivered in said VFoster’s boat, in the 
1 


month of February, or sooner if said Foster wishes it.— 


Tuskaloosa, January &, LSS. Lk. W. Youne.” 

The pleas were, von a wpsift and aspecial plea, that 
defendant Was reacy and willing to deliver the corn 
mentioned in the declaration, but that the plaintiff was 
not ready, aid consenting to receive it. Issues Were ta- 
ken to both pleas, and the case was submitted to a jury. 

It was proved by the plaintill, that defendant said a 
boat was, at one time, at Young's plantation—but at 
what time Was not proved. ‘The witness proved, that 
at the time he said Was there, he said it Was not 
sufficient to contain the corn; on Which account, he was 
unWilling to deliver it. Witness proved the price of 
corn, at Young's, in I’cbruary, eighteen hundred and 
thirty-six, to be one dollar per bushel: also, that defen- 
dant said the nioney had been tendered. Witness also 
proved, that he knew the boat, and it was not large 
enough to contain the corn named, without planking the 
sides: that it Was a common ferry flat,and was worked 
by four hands, at the time it came for the corn. Wit- 
ness was asked whether the boat could not be planked 
by the hands, while it was dclivering. He said not: 
and that all the corn could ot be put into the boat with- 
out danger of getting it Wet; but that the boat might 
be planked in less than a month. 

This was all the testimony. 

The defendant demurred to the evidence: and the 


case being thus arrested from the 
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ry, who gave the plaiutitf a verdict for 
dollars: and the court, notwithstandine 


the defendant’s counsel, ruled. that the 
in the demurrer, Was good testiineny 
for the jury executing the writ of « 
any evidence but What eppeared i: 
rendered their verdict. 

It Was assigned in error 

1. The court erred in overruling th 

2. The court erred in subniitting t 
cond jury, on the evidence filed int 


Porter, for the plaintiff in error, conten 
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1. That there was a distinetion b 


which ascertained the value of the duty t 


—and those which wadertook the perforinan 


duty, not stipulating any price: 
consideration could not be presumed, f 
itself, and therefore, should be as 
toajury. Thatia all cases of this ¢} 
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Porter, 189—4 Porter, 417.) 
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ficiency of the pleadings. —(-k Vhecliu te 
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ter 
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testimony or W ses. ‘he demurrer only put the 
question to the court, Whether, admitting the facts, they 
enabled the plaintiff to recover by law. 'The determi- 
nation of the court, in the affirmative, only left the case 
Vhere it was, When arrested from the jury—and as 
something was yet to be done by them to perfect the 
plaintiff's claimis to recovery,—it must have been done in 


ORMOND, J.— it has sometimes been made a question, 
whether the « toh power to compel a joinder ina 


demurrer to evidence. t is now, however, well settled, 
that the court will not compel a joinder, unless the de- 
murrant Will adinit, on the record, the truth of all the 
facts offered in evidence, and also every conclusion which 
the facts fairly conduce to prove. This has not been 
done in this case, but as no objection has been made, 
and as the counsel for the plaintiff has admitted the rule 
as stated, to be applicable to this case, we Will not enter 
on the enquiry, Whether the mere offering a demurrer to 
evidence, Would necessarily imply such admission of 


he court being, by this proceeding, substituted for the 
jury, the only question is, whether the issues are for the 
plaintiff or defendant. It is contended by the plaintiff’s 
counsel, that the consideration of the instrument, which 
is the foundation of the action, is put in issue by the plea 
of non-assuipsit. But it has been repeatedly held by 


this court, that the act of eighteen hundred and eleven, 
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which provides, that when a suit is founded ona wri- 
ting, whether under seal or not, “the court before 
whom the same is pending, shall receive such writing 
as evidence of the debt or duty for which it was given,” 
has the effect of making the instrument sued on, prima 
facie evidence of the debt or duty it imports to be given 
for—that the consideration of such writing can only be 
put in issue by aspecial plea, and that the burden of 
proof will then be on the pleader—''Nhat not being the 
case here, the consideration of the writing is proved by 
its exhibition. 

The issue tendered id the second plea is, that the de- 
fendant below was ready and Willing to deliver the corn 
in the declaration mentioned, but that the plaintiff be- 
low was not ready, and would not consent to receive it. 

The proof is, that the plaintiiT below had a boat with 
four hands, at the plantation of the defendant, for the 
purpose of receiving the corn. ‘The defendant did not 
deliver it, because the boat was not of sufficient capacity 
to receive the whole of tle corn at one time, at least not 
without planking up the sidés—nor even then, without 
there being danger of the corn getting wet. The de- 
fence here, is founded on the supposition, that the plain- 
tiff below was bound to receive the whele ef the corn at 
One time, but We cannot think this a reasonable inter- 
pretation of thecontract. If, as appears to be the case here, 
the quantity of corn was too large to be received at one 
time, in the ordinary mode of transportation, the law of the 
contract is, that a refusal to deliver any of the corn, because 
only a part could be taken at one time, is not justifiable. 
No difficulty can arise in the application of this rule, as 
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the parties m ' ‘act for the purchase and de- 
livery of such . $ corn, must be pre- 
sumed to cont : to the necessity of the 
case, and to t tra tution com- 
mon in the « x the same, if 
the corn, by t . was deliverable 
on a particular dey. in usc. the defendant in this 
court, had the whole month ef February to receive it in. 
In cither case, } rel Y demanded, in such 
quantities as by | Mtrausportation.conunon in the 
country, would « th eceiver to carry it away. 
The evidence » when the demand 
Was mace. e linportuut. in the absence of 
any other } veo t ic jury would have been war- 
ranted in inferrinc. that it was during the month of Fe- 
bruary ; the i wiiy, as it is an admission by the 
plaintiff? in error, \ vas endcavoring to excuse him- 
self from the us retus o deliver the corn. 
Had the demand ven made at the proper time, he 
would doubt icationed it, instead of relying 
on the eXcu 

Asthe issues were ail in favor of the plaintiff, the 
court was correct in everruling the demurrer—and as the 
court had no ver in such a case as the present to as- 
sess the da ‘- proper to empannel a jury 
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to enquire wh fan the o'nintlf bad sustained. 


rer 4 » " «+ ‘ . of ‘sy oc 

The most ¢ , tlic inmost correct course, 
. 7° 4 is } ’ “—_— 7 a 45 ‘ 
gs to direct tie ) : at the time 
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the demurit oH eveni the 
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sessing the damages conditionally. coinimends itself on 
account of its superior despatch. ‘lhe demurrer may be 
(as was the case here) held up for some time, during 
which the Witnesses will, in al! probability. be dispersed, 
to the delay of the cause—(See Dunn vs Newbold, Croke 
Charles, 143; 2 Henry Blackstone, ‘200 ost vs Bueck- 
bee, Douglass’ Rep. 212: tfumphreys’ adin’r vs West’ 
adm’, 3 Randolph, 51s; ‘1! ; Practi 1GO. 16H. 
This brings us to the ouly point of any difficulty in 
the cause. ‘The adinission, by tiie court, of the evidence, 
spread out in the record by the demurrer,— to the jury. to 
show the damage the plaintiff had sustained.  [t is eon- 
tended by the counsel for the defendant in error, that as 
the evidence cm odied in th | by the demurrer, is 
the recorded admission of the defendant, it is not only 


admissible as evidence, but the very best evidence the 
plaintiff could produce. No authority is cited in support 
of this position, nor have the researches of the court dis- 
covered any. We must, then, decide it on principle. 
There would be great force in the argument urged by 
defendant’s counsel, if the testimony eimbodied in the re- 
cord, showing the amount of the plaintiff’s damages, 
had any reference to the issuc Which the court (under 
the demurrer) wastotry. The only fact, then, admitted 
on the record, having any relation to the measure of 
damages, is the price or value of the corn. Now, this 
fact had no tendency to affirm or deny the issues before 
the court—they were the execution of the instrument 
sued on, which, under the state of the pleadings, was 
proved by the instrument itself—and the fact of readi- 
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*® When a survey has been made and returned by the survey- 
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1. The land system of the United States, was designed to pro- 
vide, in advance, with mathematical precision, the ascertain- 
ment of boundaries: and the second scetion of the act of Con- 
gress of eighteen hundred and five, furnishes the rules of con- 
struction, by which all disputes that may arise about bounda- 
ries, or the contents of any section or sub-division of a section 
of land, shall be ascertained. 


@rs, it shal! be he!d to be‘mathematica!ly true, as to the lines 
run and marked, and the corners established. and the contents 
returned. 


3. Each section, or separate sub-division of a scetion, is inde- 
pendent of any other section in the township, and must be go- 
verned by its marked and established boundaries : 


4. And should they be obliterated or lost, recourse must be had 
to the best evidence that cw: be obtained, shewing their former 
situation and place. 

5. The purchaser of Jand fron n the United States, takes by metes 

and bounds, whetiier the ac nah ul quantity execeds, or fails short 

of the amount estimated by the surveyor. 


6. Where a navigable stream intervenes in running the lines of 
a section, the surveyor stops at that point, and does net con- 
tinue across the river: the fraction thus made is con mp! ete, and 
its contents can be avceitained.—Theretore. where there is a 
discrepancy between the corners of 2 section, as ¢ stablished by 
the United States surveyor, and the fines as run and marked 


17 


—the latter does not yie!d to the former. 


7. Whether this would be the case, where a navigable stream 
does not cross the lines —Quere. 
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Krror to the Circuit court of 'Tuskaloosa. 

Trespass to try title, tried before Judge Chapman. 
The plaintiff brought his action of trespass to try titles 
to a portion of fractional section twenty-six, township 
twenty-one, range eleven, west, lying north and west of 


. 


rv 1 . 4° 


the Warrior river. The plaintiff proved, that he had for 
many years been in possession of that part of said frac- 
tion, lying north and west of said river, claiming title 
to the same. ft appeared. also, that defendant was, and 
had been for a long tiie, in possession of section twenty- 
seven, lying imunediately west of said fraction. The 
premises in dispute, were a sinull engular gore, contain, 
ing about nine acres, forming a point at the north-wiggie 
corner of twenty-six. and being about two chains @nd 
seven links wide at the river 

The difficulty was, to deterinine the true line between 
sections twenty-six and twenty-seven. The plaintiff 
claiming the west, and the defendant the east line, to 


J 


be the true one. The following diagram, copied from 


2... 239 he . re. 
‘ 


the original bill of exceptions, shows the situation of the 


lands, as disclos 
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evidence to shew that the 


1 section twenty-seven, was on 


a point where a certain 


stockade fence, running between sections thirty-four and 
thirty-five, terminated at the river: and proved thata 
straight line from that point to the north-west corner of 


section twenty-six, woul 
the east of said line 


The defendant's 


line, asrun by the Unite 


tions twenty 
north side of the river. 
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instructed the jury, that the purchaser of a fractional 
section took it by metes and bounds, as it Was originally 
surveyed. 

The plaintiff’s counsel asked the court, to charge the 
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Peck, for plaintiif in error. 
Porter, contra. 


Porter, for the defendant in error. contended 

1. That the returns of the United States surveyor, as 
to the lines run, corners marked, and the contents, were 
conclusive ; and could not be altered or varied from, by 
surveys subsequently made-—(l Story’s Laws U. States, 
422; Walters vs Commons, 2 Porter’s R. 3*.) 

2. That the lines of a section, as thus run_ by the ori- 
ginal surveyor, When a navigable river intervened,—ter- 
minated there: that a fraction line and corner were thus 
produced; and when ascertained, were conclusive of the 
lines and contents of such fraction, without enquiry as to 
where the opposite corner of the section was situated—- 
(1 Story’s Laws U. 8. 4:22; 2 tbid, 961.) 


ORMOND, J.—The question to be settled, in this case, 
depends on the true construction of the acts of Congress 
on this subject. ‘The land system of the United States, 
seems to have been designed to provide, in advance, 
with mathematical precision, the ascertainment of boun- 
daries, so as to dry up that fertile source of litigation, as 
far as practicable. 

The act of Congress which contains the first concep- 
tion of the system, and which is the ground-work of all 
succeeding acts on that subject, passed in seventeen hun- 
dred and ninety-six, prescribes the mode of surveying 
the public domain—(1 vol. Story’s Laws United States, 
421.) 


In eightcen hundred and five, Congress passed another 
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have been or can be fixed, the said boundary lines shall 
be ascertained, by running from the established corners 
due north and south, and east and west lines, as the case 
may be, to the water course, Indian boundary line, or 
other external boundary, of such fractional township. 

“3. Each section, or sub-division of section, the con- 
tents whereof shall have been, or by virtue of the first 
section of this act, shall be returned by the surveyor ge- 
neral, or by the surveyor of the public lands, south of the 
Tennessee, respectively, shall be held and considered as 
containing the exact quantity expressed in such return 
or returns, and the half sections and quarter sections, the 
contents whereof shall not have been thus returned, 
shall be held and considered as containing the one half, 
or the one fourth part, respectively, of the returned con- 
tents of the section of which they make part.” 

The wisdom of these rules is apparent. Had they not 
been provided, great confusion would have arisen from 
the very causes which, at a hasty glance, would seem 
to constitute the perfection of the system. As the ori- 
gininal conception contemplated a division of the lands, 
on mathematical principles, without reference to natural 
Objects as the termini, or tests by which to ascertain or 
settle a disputed boundary, it would have followed, in 
after time, when the corners and lines were obliterated, 
by accident or design, if a mistake had supervened in 
the original survey, that interminable disputes would 
have arisen about boundary lines. 'To prevent this, as 
far as possible, the law contemplates, that where the 
survey has been made and returned, that it shall be held 
to be mathematically true, as to the lines run and mark- 
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ed, the corners established, and the contents returned. 
Thus, each section, or separate sub-division of a section, 
would be independent of any other section in the town- 
ship, and be governed by its marked and established 
boundaries. Should they be obliterated or lost, recourse 
must then be had to the best evidence, which can be ob- 
tained, showing their former situation or place. 

The question, then, in this case, is resolved into this: 
Is the land in dispute one of the established divisions, 
which the second rule provides for? If it be, then the 
line actually run must govern, notwithstanding an error 
may have supervened in the original survey; which, 
however, is not shown in this case, as it does not appear 
that the marked line dces not run due north and south, 
which would be its course, if mathematically correct. 

It appears from the record, that the disputed line, is 
the boundary line of a fractional section. It is, there- 
fore, a sub-division of a section, of which the lines were 
run and marked by the United States surveyor, and re- 
turned to the land office. The line thus run and mark- 
ed must be esteemed the true boundary line, in accor- 
dance with the principles here laid down. The pur- 
chasers of land from the United States, take by metes 
and bounds, whether the actual quantity exceeds or falls 
short of the amount estimated by the surveyor. 

The argument most strongly urged by the plaintiff’s 
counsel, is, that where there is a discrepancy between the 
corners, as established by the United States surveyor, 
and the lines as run and marked, that the latter must 
yield to the former. 

Without determining what weight the argument 
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Error to the Circuit court of Lauderdale 

Malicious prosecution—tiried before Lane, J. Plea, 
not guilty. 

The bill of exceptions « osed the following facts. 
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defendant applied 
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duced and proved a written «fidavit, made by the de- 
fendant, before the justice of the peace, upon which the 
Warrant issued. ‘lhe plaintiff then oitered to prove by 
the justice, that the altlidavit or gath, made before him, 
Was never reduced to writing :--which proof the court 
would not permit him to make; but ruled, that a writ- 
ten affidavit alone would aiford the plaintiff a cause of 
action. 

The plaintiff in error, assigned—- 

1. That the court erred in not permitting the plaintiff 
below, to read as evidence to the jury, the warrant, as 
shewn in the bill of exceptions. 

2. The court erred in not permitting the plaintiff to 
prove the genuineness of the Warrant, as presentedin the 
bill of exceptions. 

3. The court erred in not permitting the plaintiff to 
prove, by the justice of the peace, who issued the war- 
rant, that the oath of the defendant, upon which the 
Warrant issued, Was hot committed to writing. 

4. The court erred in ruling, that it was necessa- 
ry, to entitle the plaintiff to a recovery, that he should 
produce an affidavit in writing, made by the defendant, 
upon which the warrant issued, as set forth in the bill 
of exceptions. 


Martin, for the plaintiff in error. 
Parsons, contra. 


Martin, for the plaintiff in error—cited, Randall vs. 
Henry—(5 Stew. & Porter, 367—Aik. Dig. 116—4 Bibb, 
208—2 Starkie, 911—1 Stewart, 496—2 Starkie, 909.) 
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Spears vs. Cross. 


GOLDTHWAITE, J.— Although it is certainly the most 
approved practice, for a justice ofthe peace or other magis- 
trate, to reduce to writing, the oath of the party mak- 
ing a charge and requiving a warrant, yet it is not es- 
sential to the validity of a criminal proceeding, that the 
oath should be thus reduced to writing. The statute 
(Aik. Dig. 116, s. 15,) does not require it; and it would 
be a dangerous innovation toallow a defendant to shield 
himself from liability, for making a false or malicious 
charge, by any mistake or want of technical accuracy 
on the part of the officer appointed by the law to insti- 
tute legal proceedings. ‘he charge is recited in the 
warrant, and the offer was made to prove, that this iden- 
tical charge was the one made on oath by the defend- 
ant. We can perceive no reason for the rejection of the 
evidence, unless the whole proceedings were vitiated, by 
the want of a written affidavit. As this is not necessa- 
ry under the statute, the opinion of the court below was 
erroneous. 

It has been argued in behalf of the defendant in er- 
ror, that the warrant was rejected, because the facts ne- 
cessary to make out a complete case, Were not then 
shewn to the court and jury; and that it is essential to 
the correct administration of justice, that parties to suits 
shall be compelled to proceed ina regular manner, from 
the commencement, to the conclusion of the facts, necessa- 
ry to makeout the case or defence. 

It is not perceived, that in those cases, Which depend 
On more than one fact, that it can ever be a matter of 
much importance, at which end of the testimony the 
proof is commenced. In no case of this kind would the 
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right of action be compiete, without shewing the facts 
in connection with each other; and if the evidence of- 
fered, is legal in its character, it should not be rejected, 
because other evidence, Making out the whole case, is not 
yet before thecourt and jury. if whenthe case is closed, 
enough is not shewn to support the action, the whole 
body of evidence may then be irrelevant, for want of 
some essential part; but until that time, it is not the 
province of the court to reject it, if legal. 

In no view which we have been able to take of the 


case, can the rejection of the evidence be supported. 


Let the judgment be reversed, and the case remanded: 
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TIPPIN VS. PETTY. 


1. Where a verdict is rendered for less than fifty dollars, an affi- 
davit is not uecessary to authorise the rendition of judgment. 


2. Where there are two isstes presented to a jury, and the find- 
ing s, of the issue, for the plaintiff, and an assessment of dam- 
age, d&&c.—the verdict will not be disturbed. 


Error to the Circuit court of Limestone county. 

Assumpsit for goods sold and delivered. Pleas, non as- 
sumpsit and the statute of limitations. The verdict was 
in the following werds: “ The jury find the issue for the 
plaintiff, and assess his damages at,” &c. Judgment ac- 
cordingly. 

The plaintiff in error, assigned the following errors : 

1. Tne judginent was for less than fifty dollars; and 
there was no affidavit, of the plaintiff below,on which to 
authorise judgment on the verdict. 

2. There were two issues in fact, and the finding. of 
the jury was on one only, without specifying whether on 


the first or second pica. 


McChing, for the plaintiff in error. 


Parsons, contra. 


COLLIER, C. J-—T wo questions are raised by the as- 
signinent of errors in this case :— 

1. That the verdict is for less than fifty dollars, and 
‘there was uo efidurit made, to authorise the rendition of 
a judgment py the Circuit court. 


7 P. sth) 
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2. "That there -w siu fact, and the finding 
of the jury Was on one only, without designating which. 

In regard to the first question, it Was determined by 
this court in Cummings vs Edmundson, (5 Porter’s Rep. 
145,) that no affidavit was necessary to prevent a nonsuit, 
where the verdict is for less than fifty dollars. The de- 
cision, in that case. overrules the case of Carter vs. Dade, 
(1 Stew. R. 18)—and is considered by us, as a just expo- 
sition of the act of eighteen hundred and seven—(Aik. 
Dig. 269, sec. 67.) 

In Moody vs. Keener, (see p. 218 of this vol.) it was 
decided, that where the matters submitted to a jury can 
be concluded from their finding, the verdict will serve as 
a sufficient warrant for a judgment. It is even “ proper 
for the court to interpret the meaning of the jury, if 
their verdict be susceptible of interpretation, rather than 
refer the issue to another jury”—(Porter vs Rummery, 10 
Mass. R. 66; Jenks et al. vs. Hallet et al. Caine’s R. 60.) 

In the case at bar, the jury say they “find the issue 
for the plaintiff, and assess his damages,” &c. The fair 
and rational construction of the verdict is this, that the 
jury negative the defence interposed by the defendants, 
and find the matters in issue between the parties to be 
in favor of the plaintiff, and as a consequence, that he is 
entitled to recover damages, which they ascertain by 
their verdict. 

There is, then, no error in the record—and the judg- 
ment is consequently affirmed. 
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Cantley & Co. vs. Moody. 


CANTLEY & CO. US. MOODY. 


1. Where the sheriff returns a writ, issued against three defen- 
dants, “executed,” the court will intend that it was executed 
on all the defendants. 


2. An objection thatthe initial of the first name of a defendant is 
merely set out, and not his name at !ength, can only be made 
available by plea in abatemeut, disclosing his true name. 
Error to the Circuit court of Tuskaloosa county. 
Assumpsit on a bill of exchange, tried before Chap- 

man, J. In this case, the writ was sued out against 

three defendants, as late co-partners. and returned by the 
sheriff, “executed.”. In the writ and declaration, the 

name of one of the defendants was sect out as “S. H. 

Page.” The recital of judzment was, that on the trial, 

the parties came, by their attorneys, and defendants say- 

ing nothing, judgment was rendered for plaintiff. To 
reverse tiis judgment, the writ of error was taken. 

Plaintiffs in error assigned for crror 

l. That the writ and deciaration shew that defen- 
dants were not, at the institution of the suit, a partner- 
ship: and the judgment Was against them by ail dicit, 
as such partners—when it does not appear that the pro- 
cess Was executed against them ail. 

2. There was no such decliration against Page, sued 
as a defendant, as world authorise a judgment against 


him. 


tax far ning Yo een 
Porter, for plaintiffs in error. 


Moody. contra. 
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Porter, for plaintiffs. ‘There was no declaration 
against Page, one of the defendants.—(1 Chitty, 2 Ed. 
and note.) Nor was there a presentinent to the drawee 
for acceptance.—(Act of 1507, sec. 4—proviso; Aik. Dig. 
328, sec. 3.) 


COLLIER, C. J-—The errors assigned in this case, we 
think are not available. Upon looking into the record, 
we find the writ is returned, “ executed.” by the sheriff, 
and must intend that it was executed on all the defen- 
dants below, as all were entitled to service before the 
Circuit court could legally have rendered its judgment. 

in regard to the objection, that the first name of Page, 
one of the plaintiffs in error, should have been set out at 
length, and not merely the initial, We think it not well 
taken. The objection, af most, could only be made 
available by plea in abatement, disclosing his true name. 

The judgment is affirmed. 








1. A plea_which begins in bar, though it may contain matter in 
abatement, and conclude properly, will be considered a plea 
in bar, and final judgment be given on it. 


2. The act of the legislature, which declares, that all demurrers 
shall have the effeet of ¢ ra wrrers, was not intended 
to apply to demurrers toe d 


Error to the Circuit court « sa county. 
Tah yar ’ ‘ y\. )? r ‘ : 40 2 a “~\) 7 lo 
Assumpsit ona prom vy note, tried before Judge 


Martin. Plaintiffs below declared in assumpsit ona 


o. s , ’ " . 7 
} 


promissory noite, to W ant plead (in 


ar) that 
he wasa “permanent citi and frecholder of Coosa 
county,” «ce. 

Plaintiffs demurred to the plee, and the demurrer be- 
ing sustained, judginent was 1 ed for the plaintiffs. 
The plea, it will be perceived, is contained at length in 


4 


the opinion of the court. 


Peck, for plaintiff in er 


William B. Martin, contra. 


ORMOND, Jj.—'To an action on the case on a_ promis- 


sory note, the plaintiiT in this court, filed a plea in the 


following words: 
“ Micajah 6. Casey, 
ads. 
“Cléveland & Stubbiciicid, use, &c 
“Comes the defendant, Micajah LB. Casey, in his proper 
person, and says that the said Joseph Cleveland and 








446 REPORTS ‘OF CASES IN 


Casey vs. Cleveland, et.al. 


William Stubblefield, who sue to the use, &c. cught not 
to have and maintain their aforesaid action against him, 
in manner and form, &c. lor this, that he says, at 
the time of the issuance of the said writ, he was, and 
ever since that time hath been, and yet is a permanent 
citizen and freeholder of Coosa county, and not subject 
to be sued in Talladega county; wherefore, he prays 
judgment,” &c.—all of which he is ready to verify. 

To this plea, there was a demurrer. 

The court sustained the demurrer, and rendered judg- 
ment for the plaintiff below. From this judgment, a 
writ of error is prosecuted to this court. 

The subject matter of this plea would certainly have 
been sufficient to abate the action, if it had been well 
pleaded. But according to the Well established rules of 
pleading, it is not a good plea in abatement. A plea 
which begins in bar, though it may contain matter in 
abatement, and conclude properly, will be considered a 
plea in bar, and final judgment be given on it—(2 Saun- 
ders’ R. 209, note 1; Littell’s Select Cases, 269.) 

That-is precisely the predicament of this plea. It 
does not, at the commencement, seek to postpone the ac- 
tion, or give a better writ, but denies the right of the 
plaintiff to maintain his action.. ‘his stamps its char- 
acter as a plea in bar; and though it afterwards proceeds 
to set out matter in abatement, it nust, by the rules of 
law, be treated asa piea in bar. ‘The reason of this 
Strictness in regard to pleas in abatement is obvious ;—it 
is against the policy of the law to encourage defences 
which do not go to the merits of the cause, but only serve 
to promote litigation. 
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It is, however, contended, tirat the act of the legisla- 
ture disallowing special demurrers, will protect this plea, 
as the defect is only in its form. Butas it was not ne- 
cessary to demur specially, to reach such a defect as this 
in a plea in abatement, it follows that the statute has no 
influence on it. 

The act of the legislature, which declares that all de- 
murrers shall have the eifect of general demurrers, was 
not intended to apply to demurrers to dilatory pleas ;— 
as that would defeat the object in view: which was to 
discourage defences which merely served to delay the 
proceedings, without reaching the merits of the cause. 

Let the judgment be affirmed. 
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Reid vs. Brasher, et al. 


-_--—__+———- 


by tr? + a 
ASHER, CU al. 


1. In all cases where a suit is dismissed, on motion, for an al- 
leged wait of sceurity tor costs, the reasons for granting the 
motion, should appear of record, that it may be seen that the 
case is within the provisious of the statute. 


2. It appears, that it is within the legitimate powers of a court, 
rity can be required in the first instance. 


+7 


Error to the Circuit court of Shelby county. 

The writ of error, in this case, was brought to reverse 
an order disinissing the suit of plaintitf below, for failing 

; to comply with a previous order of court, requring ad- 
ditional security for costs. 

An action of debt was brought on a bond given by 
defendants, conditioned, in the event of a certain contin- 
gency, to pay a suin of money to plaintifi, and security 
for costs given. During the pendency of the suit, an or- 
der was obtained, that additional security for costs 
should be given by plaintiff, or his suit be dismissed, and 
at a subsequent term, the additional security not having 
been given; the suit was accordingly dismissed. 

The bill of exceptions stated, that on the case being 
called for trial, defendants produced the following order, 
made at the previous terin, to wit: 

“ James B. Reid, 
VS. 
“Thomas H. Brasher, et al. 
“Spring term, 1837. Ordered by the court, on motion 
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of the defendants, that additional security for the costs 
of this suit, be given by the first day of the next term of 
this court, or this suit be dismissed.” 

And it appearing to the court, now here, that no addi- 
tional security for costs had been given, the defendants 
moved the court to dismiss the case. Plaintiff objected 
to the dismissal cf the case, and offered to shew, that the 
securities for costs. heretofore civen in the case, were, the 
One a resident citizen of Sheiby county, and the other a 
citizen of the county of 'lalladera, and were so at.the 
last term of the court. ‘The objection was overruled, and 
the cause dismissed, on the ground that the court was 
of Opinion, that it could t reverse the order made at 
the last term, or refuse to carry it into execution,—to 
which plaintiff excepted, &c 

Plaintiff in error assigned, that the court below erred 
in sustaining the motion of defendants, to dismiss the 
suit for the want of additional security for costs, and 
dismissing the suit as stated in the bill of exceptions. 

Peck, for plaintiff in error. The only power which 
the courts have to require security for costs, (except when 
bail is required.) is given by the act of eighteen hundred 
and seven Lik. Die. 262.) When security has once 
been given under the act, the party has no right after- 
wards to ask, nor the court power to require, new or ad- 
ditional security to be giv 

Again—Security for costs. is in the nature of bail. To 
‘ity, a party may perhaps 


the sufficiency 


except, and recuire the security to justify—but this could 
only be done at the first court. If not done then, the 
party would be considered as accepting the security, 


7P. r 
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and could not afterwards be ailowed to object. See the 
rule relating to bail—(.Aik. Dig. 5! 


GOLDTHW AITE, J.—When the Writ in this suit was 
issued, security for the cosis appears to have been given, 
and as this is necessary in no case where bail is not re- 
quired of the defendant, we inter that the plaintiff was 
a non-resident. At a subsequent term, an order was 
made for the plaintiff to give additional security for costs, 
by the first day of-the next term, or ihe suit to be dis- 
missed. No security having’ been given under this or- 
der, the court at the ensuing term dismissed ihe cause, 
notwithstanding it was then shewh on the behalf of the 
plaintiff, that the suretics for cosis Were residents of this 
State; the court conceiving itself bound by the previous 
order. 

We have no doubt but that it is within the legitimate 
powersof a court to require additional security ior costs, 
in all cases where security can be required in the first 
instance, as otherwise, the object and intention of these 
very salutary statutes might be defeated: but no cause 
ought to be dismissed, except in cases clearly Warranted 
by the statutes. 

The previous decisions of this court on this subject, 
are somewhat inconsistent. in the case of Reid vs. Car- 
son, (Minor, 17,) it is held, that when a suit is dismissed, 
because security for costs is not given, enough ought to 
appear on the record, to shew the jurisdiction and au- 
thority of the court under the statute,—that it should ap- 
pear that the plaintiiT resides without, and the defendant 
within the State. 
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In the case of Miller vs Thompson, (2 Stewart, 470,) 
the court seem to have held, that it Was unnecessary for 
any reason to bi wh sor the order, and that it would 
presume that 4 was made previous to 
granting the sare. » neither case, however, was this 
point necessarily invoived in the questions before the 
court. 

Considering the qnuestion“as not settled by authority, 
we think that iu all ceases Where a suit is dismissed in 
this summary wianner, | rensous Should appear of re- 
cord, in order t it may be seen that the case is with- 
in the provisions of t tc. \Wedo not conceive that 
any difficulty will arise froim thus regulating the prac- 
tice: as the motion is alwuys made at the instance ofa 
defendant, he can, i iied to dismiss the cause under 
the statute, alwavs sliew to the court, and cause to be 
spread ou the record, the reasons for the exercise of this 
summary juri tion. 


Let the judgment be reversed, and the cause remanded, 
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GARNER VS. GANTT. 


1. An acknowledgment of the service of a writ, is not such ser- 
vice of process, as will bring one into court, or authorise a 
judgment by default. But where deferdatt appears, by attor- 
ney, and permits judgment to be had, without interposing a 
plea, or making any,defénce,—it will not afterwards be dis- 


turbed. 


Error to the County court of "Tuskaloosa county. 

This was an action of debt, brought on an instrument 
under seal. On the back of the writ. there was indorsed 
these words: “Il acknowledge legal service of this writ, 
July lst, 1837.” (Signed by defendant.) 

The entry was—At June term, 1858, came the parties, 
by their attorneys, and defendant saying nothing in bar 
or preclusion of plaintiff's action,—it was considered by 
the court, that plaintiff recover, Ke. 

Plaintiff in error, assigned—-that there was no such 
service of process, on defendant, in the court below, as 
would bring him into court, or authorise judgment; for 
which cause, plaiatiff prayed that judgment might be re- 
versed. 


Porter, for plaintiff, said—There was a want of juris- 
diction over the defendant below, if not brought into 
court, in the mode authorised by law: And as the reci- 
tal in the entry was the mere act of the clerk, the court 
would not presume, froin the statement, that the parties 
came,—that one of those parties was the defendant. It 
was much more reasonable to presume, that this was a 
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Garner vs. Gantt. 
common entry, used by the ministerial officcr—than to 
allow it to give jurisdiction over one, who, (as the pro- 
ceeding by which Fonly he could be brought into court 
showed,) Was not in. 


Peef:, contra. 


ORMOND, J.—'The writ. in this case, was returned 
without being executed by the sheriff, but with an ac- 
knowledgment of legal service by the defendant. It is 
now assigned for error, that there was no such service 
of process on the defendant, as would bring him into 
court, or authorise a judgment. 

The position assuined by the counsel would be un- 
doubtedly correct, if the judgment had been by default. 
But the record shows, that the defendant appeared, by 
his attorney, and permitted the judgment to be had, with- 
out interposing a plea, or making any defence. The 
judgment is therefore affirmed. 
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6.: In. rendering judgment for the plaintiff below. 
7. In rendering judgment final on the demutrer. 
8. In not holding the plaintiff's demurrer, (below,) to 
be.a bar to his declariution. 


Hopkins, for .the plaintiffs, argued—that the plaintiffs 
in error bought the horse of defendant, for the Creek 
campaign. ‘They made the purchase, as officers in that 
service, for the government, and were not personally 
bound—(1 Cranch, 545.) The supreme executive power 
was vested in the governor-—(Aik. Dig. 215)—who was 
commander in chief of the army and navy, and militia 
of the State, and was to act in the service of the United 
States—(Ib. 219, sec. 6.) To take care that the laws 
were faithfully executed—(Ib. 219, see. 10.) Congress 
have power.to call forth the militia—(ib. 308, sec. 14, 
15,) It isthe duty of the governor to call forth the mi- 
litia, to repel invasions, &c.—( Aik. Dig. 509, sec. 5.) He 
cited also, Martin vs. Mott, (12 Wheat. 19.) 


COLLIER, C. J.—The defendant in error caused to be 
issued, a writ,in debt, against the plaintiffs and William 
W. Garrard, returnable to the Circuit court of Lauder- 
dale. The writ was executed on the plaintiffs, and re- 
turned. not found, as to Garrard. 

In his declaration, the defendant, reciting that process 
had not been executed on Garrard, as to him, discontin- 
ued his action, and declared against the plaintiffs in 
three counts. In the first two, the cause of action is 
stated.to be a “ written undertaking,” entered into on the 
twenty-fourth day of May, eighteen hundred and thirty. 
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ing sustained, the case Went to the jury on an issue to 
the first, and a verdict was found for the defendant in 
error. 

On the trial, a bill of exceptions was taken by the 
plaintiffs in error, from which it appears, that the only 
evidence offered, was a writing of the following tenor : 


“Bricgabe Heap QuARTERS, ? 
Florence, 24th May, 1836. § 
“We have purchased of Claibourne W. Wesson, one 
horse, at the price of seventy-five dollars, Which horse we 
have purchased on account of the United States, for vol- 
unteers now ordered to the Creek nation, as mounted 
infantry, from the second brigade of the militia of Ala- 
bama, to act against the hostile Creek Indians,—said 
sum to be paid by the twenty-fifth day of December 
next. 
W. W. Garrarp, 
Brig. Gen’! 2d Brigade. 
J. W. Gritaspie, Col. Com. 
MicwaeL Wacprop, Capt. 
J. W. Powers, Lieut.” 


The admission of this evidence was objected to by the 
plaintiffs in error, but allowed to be read to the jury. 
The court being moved to instruct the jury, that upon the 
testimony, they must find for the plaintiffs in error, re- 
fused to do so, and instructed the jury, that the “writing 
sued upon was sufficient to charge them personally.” 

Two questions have been made for the plaintiffs: 

1. Is not the declaration defective, and should not the 
demurrer to the second plea have been visited upon it. 
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2. Does the declaration or the written evidence read 
to the jury, disclose a personal liability by the plaintiffs 
in error? 

First—Each count contains a sufficient cause of action. 
It is, however, insisted, that as the third count set forth 
a liability not embraced by the statute, which authorises 
a discontinuance against a defendant not served with 
process, the defendant in error, by ceasing to prosecute 
his suit as to Garrard, discontinued the action as to the 
plaintiffs. The statute referred to is as follows: 

“Whenever a writ shall issue against any two or more 
joint and several obligors, covenanters or drawers, of 
any such bond, convenant, bill, or promissory note, or 
against two or more of the defeudants to any such joint 
judgment, it shall be lawful for the plaintiff or his at- 
torney, at any time after the return of said writ or an 
alias Writ, to discontinue such action against any one or 
more of the defendants. on Whoinsuch writ or alias Writ 
shall not have been executed, aud proceed to judgment 
against any One or more of said defendants on whom 
said writ shall have been executed, or proceed to issue 
an alias or pluries Writ, at his election.” 

It will be observed, that the writ in the case before us, 
(as appears by its indorsement,) issued against the plain- 
tiffs and Garrard, as the joiné makers or “ drawers” of a 
“ promissory note.” ‘The statute does not require that the 
declaration should make a literal disclosure, of the cause 
of action, as it may be shewn by the indorsement on the 
writ, or the proof given at the trial. It is quite enough, 
if the cause of action appear from the arit to be such as 
the statute designaies, and the declaration be such as to 
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Baptist Society of the town of Richfield.” The court held, 
that the bond was given in their individual capacities ; 
and that the addition of trustees, &c. Was a mere de- 
scription of the persons. (See also, Thatcher vs. Dins- 
more—5 Mass. R. 299; Foster vs. Fielder—6 Mass. R. 
58; Wilkes, et al. vs. Back—2 East's R. 142; White vs. 
Cuyler—6 T. R. 176.) 

Again: Wethink it clear, from an examination of 
the authorities, that an agent, when sucd upon a contract 
made by himself, can only exonerate himself from perso- 
nal liability, by showing his authority to bind those for 
whom he has undertaken. It is not for the plaintiff to 
show his want of authority by proof—by the contract, 
the defendant Aas affirmed it, and it is incumbent upon 
him, according to a well settled rule, to prove it—(1 Cow- 
en’s R. 536, by Sutherland, J.) 

The facts disclosed in the special plea. do not. accord- 
ing to the principles we have laid down, constitute any 
available answer to the action; and the contract impos- 
ing a personal charge on the plaintiff, the demurrer was 
rightfully sustained. 

The result of our opinion is, that the procedings in the 
Circuit court are regular, and its judgment must be af- 
firmed. 
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The State rs. Welch. 


THE STATE US. WELCH. 


1. An‘admission, by.a defendant, in a criminal case, is strong 
evidence of guilt—but it is not conclusive. He may shew that 
it originated in mistake, or explain it by circumstances. 


2. A confession,° unless it be an admission, by plea, is merely 
evidence to be determined by a jury. 


3. A bet is a wager, and the betting is complete, when the offer 
to bet is accepted The placing of money, or its representa- 
tive, on the gaming tab'e, is such an offer: and if no objection 
be made by the player or owner of the tab'e or bank, it is an 
acceptance of the offer, and the offence against the statute is 
complete, a'though from any cause whatever, the game should 
never be played out, aud the stake be neither lost or won. 


Error ‘o the Circuit court of Cherokee county. 

Indictment for betting at a gaming table—tried be- 
fore Martin, J. The defendant, in this case, was indict- 
ed for betting upon a gaming table, called “ Jim Crow,” 
and plead non culpadbilis. ‘The jury returned a verdict 
of guilty. 

On the trial of the cause, it was admitted by defend- 
ant, that if any betting ata gaming table could be prov- 
ed, it was at a gaming table called “Jim Crow.” On 
the part of the State, it was proved, that the defendant 
Was seen betting checks on a table, called and known 
asan ABC table. On the part of defendant, it was 
proved by a witness, skilled in matters of this kind, that 
there is not known any gaming table, called “ Jim 
Crow,” and that he never heard of a table by that name. 
Defendant asked the court to charge the jury, that if 
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testimony, ! the jury to determine the result. But 
the only construction which can be put on the charge, is, 
that the court instructed the jury, that they must reject 
the evidence oflered by the State,and find the defendant 
enilty on his confession. 

A bet is a wager; and the betting is complete, when 
the oifer to bet is accepted. ‘The placing of money, or 
as in th Ss case, is as its representative, onthe gam- 


ing table, issuch anolfer; and if no objection be made 
by the player or owner of the table or bank, it is an ac- 
Panta) ] 
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is complete Ithovueh from any cause whatever, the 


game should never be played out, and the stake be nei- 


ther lostor won. ‘The offence which the act designed 


to punish. is betting. not the winning or losing. 
Let the judgment be reversed, and the cause remanded. 
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ST. JOHN, SUI'V. ts. OCONNEL, Surv. for the use, &ce. 


1. No objection can be takon, in pointof law, to a declaration in 
trover, against joint traders, for the wrongtul conversion of 
notes or other property: and the joint effects of the copart- 
nership, are jointly chargeable with the reparation of the in- 


jury. 


2. Generally, a defendant, in trover, will not be permitted to 
give in evidence the answer, made by him, to a demand of 
the plaintiff, of the chattel, the subject of suit. 


3. Such evidence, though it might be legal in i/se/f, would not 
be generally admissible, upon the rule, that a party may not 
give in evidence, in his own favor, his own declarations, 


4. Though it would seem, this rule would have exceptions :— 
as, where, in trover—upon a demand, by an agent, the party 
insists upon'the production of the agent’s authority, and de- 
clines a delivery, because the authority is not shewn ;—there, 
such refusal would not amount to aconversion : and evidence 
of the excuse for the non-compliance with the demand, though 
coming from the defendant, would be admissible. — Necas,— 
if the defendant asserted a title to the chattel. 


5. In such case, by informing the court of the nature and pur- 
port of the defendant’s repiy, if proper testimony, it will be al- 
lowed by the court. 


6. Questions of practice, upon the maxim, stare decisis, will 
be rarely disturbed by the court. 


7. Records of proceedings in courts of judicature, are only ad- 
missible as evidence between parties and privies, and the prin- 
ciple which exe!udes judgments inéer alios, excludes also ex- 
ecutions, and thie returns upen them. 


8.\ An illegal assumption of ownership, an illegal using or mis- 
using, or a wrongfu! deteution of a personal chattel, will a- 
mount to a conversion, in trover. 
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9. And, a temporary conversion will render a defendant liable; 
for a conversion which has once taken place, cafnot be cured, 

10. Though a re-delivery, after a convcrsion, might go in miti- 
gation of damages: 'Thus— 

11. Where one puts notes in the hands of ancther, to indemnify 
him against certain liabilities—when these liabilities are dis- 
charged, the party depositing the notes has a right to claim 
their return, or the proceeds of the notes, if collected. 

12. Where one puts notes in the hands of another, as collateral 
security, for a specific purpose, and the bailee puts it beyond 
his power to return the notes, when the purposes for which 
they were pledged are satisfied—he is justly chargeable for 
their conversion ; and, 

3. The amount expressed upon the face of the notes, with in- 
terest from their maturity, up to the time of the conversion, 
and then interest on the aggregate from that time to the ver- 
dict, is the measure of damages. 


14. The existence of a former debt, due the pledgee, does not 
authorise him to detain the pledge for that debt, when it has 
been put into his hands tor another purpose : unless there is a 
just presumption, that such was the intention of the parties. 


Error to the Cireuit court of Mobile. 

This was an action of /rover, against the plaintiff in 
error, tried before Chapman, J. in the Circuit court of 
Mobile. ‘The declaration averred the conversion of two 
promissory notes. ‘To this thedefendant demurred ; and 
his demurrer being overruled, the case went to the jury 
upon the general issue, When a verdict was returned for 
the defendant in error, to the amount of the notes, charg- 
ed to have been converted, with interest. 

On the trial, a bill of exceptions was sealed up by the 
Judge, upon the application of the plaintiff in error.— 
From which it appeared, that on the fourteenth of July, 
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eighteen hundred and thirty-two, the plaiut:G) and his 
then partner, With a View to their inccniiity asaiust the 
consequences of the indorseinent of a leroe ainount of 
paper of the defendant, and his éhew parti. tO Weature in 
January and February thereafter, received froin thema 


transfer of negroes and other property. ter desorib- 
ing the property transferred, and the payer iucorsed, the 
instrument proceeded, “If the above <! puper be 


paid at maturity by the acceptor 
Messrs. O’Connel & Brenan, the aor 


lateral security is to be given uwp—othecrwisc. to be con- 
sidered as our property from this cate, accordiiig to the 
tenor of the transfers, and to be used by us as such, for 
our benefit. As an additiona! security fr Giese Indorse- 
ments, Messrs, O’Conuel & Brenen are to traiusfer to us 
notes and acceptances of country vitiies OF Uucuestiona- 
ble responsibility, to the amount of teu thousand dol- 


lars, payable at any time within the period of february 
next ensuing.” 

On the ninth of August, eighteen hundred and thirty- 
two, as shewn by areceipt of the agcut of Messrs. St. 
John & Leavens, Messrs. O'Connell & Brenan transferred 
to them a note made by I. & ©. McLemore. on the thir- 
teenth December, eighteen hundred and thirty-one, for 
the payment of two thousand one hundred and thirty- 
two dollars and seventy-two cents, to B. Gordon & Co. 
or bearer, on the first day of Jaauary next thereafter, 
and another note made by Curry, Jackson & Co. on the 
twentieth March, eighteen hundred und thirty-two, for 
the payment of nine hundred and fifty-nine dollars and 
ninety-five cents, to B. Gordon or bearer, on the first day 
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District Court of the United States, for the Southern Dis- 
trict of Alabama, in the name of J. D. Beers §> Co.—the 
one against f'. 4° C. McLemore, and the other against 
Curry, Jackson §* Co. ‘These transcripts were offered to 
show that the notes now in controversy had been sued 
on, and were now in the custody of the law, and were 
merged in judgments at the time of their demand by the 
agent of the defendant; and alsoto show, that fiert fa- 
cias’ had issued on the judgements, and been returned by 
the marshal, wi//u bone. ‘Che court rejected the trans- 
cripts, as containing records of suits between other par- 
ties. 

It was further ‘shown by the plaintiff, that they had 
not transferred, for value, the notes in question, to J. D. 
Beers & Co.—that that house having an interest in the 
business of St. John & Leavens, suits were caused to be 
brought in their names, as citizens of another State, in 
order to a speedy collection through the agency of the 
District court. lt was stated by a witness for the plain- 
tiff, that J. D. Beers & Co. being partners of St. John & 
Leavens, the latitcr assumed to control the judgments in 
their names, and that the collection, when made, was 
for the benefit of & 
St. John & Leavens had no letter of attorney under seal, 


t. John & Leavens—that it was true 


but claimed the authority to conduct the business “ by 
virtue of the co-partnership.” 

The plaintiff also proposed to show, that at the time 
of the demand of the notes in controversy, St. John & 
Leayens were the holders of, and jointly interested in, a 
bill drawn on the nineteenth day of June, eighteen hun- 
dred and thirty-two, by B. Gordon & Co., on O’Connel 
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& Brenan, and accepted by the latter, for thirty-eight 
hundred and sixty-four 29 100 dollars, at nine months 
date. ‘This bill was still in their hands, ready to be pro- 
duced—and that the other parties to it Were all insol- 
vent—all which was rejecied by the court; whereupon, 
the plaintiff excepted, &c. 

The plaintiff further proved, that St. John & Leavens 
had expended several hundred dollars in costs, &c. in at- 
tempting to collect the notes in dispute, yet there Was no 
proof that they even demanded these expenditures of 
O’Connel & Brenan, or gave to thei or their agent any 
notice of the claim at the time, before, or since they 
were refunded their advances. 

The court instructed the jury,-—if they believed that, 
O’Connel & Brenan had fully re-paid to St. John & Lea- 
vens, the principal, interest and commissions advanced 
by them on the papers which were intended to be Sse- 
cured by the notes in controversy, that they were entitled 
toa return of these notes. ‘hat the plaintiff could not 
retain for any other debt—and that the reimbursement 
of St. John & Leavens, their advances, &c. placed the 
defendant in the same situation he would have occu- 
pied, had O'Connel & Brenan paid their liabilities with 
promptness, and saved the necessity of any advance for 
their benefit. ‘That a previous transfer of the notes, and 
the fact that they had been put in suit, did not excuse 
their delivery to the defendant or his agent. 

The defendant requested the court to instruct the jury, 
“that if they believed the acceptances were not paid at 
Maturity, that according to the contract, the notes be- 
came the property of St. John & Leavens, and that they 
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could then transfer thei, or sue on them, or dispose of 
them 28 their owas; aud that ifin such case they were 
responsible to (ie plaintuls, it could not be in trover, but 


must be in auctier form of action; and that if money 
Was due them in August, eighteen hundred and thirty- 
three, from O’Connel & Brenan, which they were 
willing to pay unconditionally, they might receive it 


without com»promitting their rights, and that it would 
not change the native of (he remedy, and that the plain- 


tiffs could not, in su ‘Sse. Maintaim trover”’---all which 
Wwasoverrulcd. And the court further instructed the 


jury, “that the measure of damages, was the amount of 
the notes and juterest.” np to the time of the trial. 

To all witich Cecisions.-of the court, Whether in in- 
structing. or refusing to instruct the jury in the admis- 
sion or rejection of evidence, the plaintiff excepted, &c. 

To reverse the judgment, it was here assigned in er- 
ror— 

1. There was no cause of action shewn by the writ and 
declaration of plaintiff below, inasmuch as trover cannot 
be maintained by one for the use of another. 

2. The court erred in overruling the demurrer of the 
defendant below, and should have sustained said demur- 
rer, and given judement for the defendant thereon. 

3. The court erred im the several decisions made; in 
the admission and rejection of evidence; and in giving 
the instructions, and in declining to give the instructions 
asked for by the defendants below. 


Thornton, for the plaintiff in error. 
Campbell, coutra. 
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COLLIER, C. J—The arguments at the bar have pre- 





sented these poinis: 


1° . } + Fi ails — 2 a mee fe Sed 
Firs: As to the sufficien y O1 ile aeci uration. 
Necond—TVhe propriety of the refusal by the ccurt;,to 


permit the plaintiff to ask the defendant's Witness, what 
answer St.’ John & Leavens’ made to the de snd by 
Witness, of the notes in dispute. 

Third—Was the transcripts from the District court, 
evidence to show an excuse for the non-delivery of the 
notes by St. John & Leuvens, or to mee the insolvency 
of the makers, by the marshai’s return of nulla bona? 

Fourth—Were C’Conne!l & Brenan entitled to a return’ 
of the notes of 1°. & C. McLemore, and Curry;Jackson & 
Co., upon the re-payment by them to St. John & Leavens, 
of the advances upon the paper, these notes were pledged 
to secure: 

Fifth—Did the fact of having put the notes in suit in 
the names of J. D. Beers & Co., amount to a conversion 
—if so, What should have been the measure of the de- 
fendant’s damage 

Sath—Could St. John < avenus retain the notes to 


+6 ofa * ~ ¢ * fet } t}yyayr yyeiaor}it haw rea} 
Satisi) ally OLLICL atlcllict, tilC} sitiSiib have against 


O’Connel & Brenan? 

First—We do not discover any available objection to 
the declaration, in charging St. John & Leavens, as part- 
ly necessary to 
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ners. 10 aulnorise a recovery, i 

show that the conversion complained of, was a transac- 

tion in the course of the partnership dealings, .or in-the 

conduct of the affairs of the concern. Suppose property 

be placed in the hands of warehouse-men or factors (who 

are cO-partners) for a particular purpose, and instead of 
7P. 60 
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giving itits appointed destination, they, wrongfully de- 
tain it, or illegally assume an ownership,—are not the 
joint effects justly chargeable with the reparation of the 
injury sustained by the owner? And how are these ef- 
fects to be reached, where there are other partnership 
creditors, unless a recovery shall be had against them, 
as joint traders or dealers? The declaration is certainly 
unobjectionable in point of law—the right to recover on 
it, must depend upon the proof. 

Second—The precise question embraced by the second 
point, was made in Dent & Cade vs. Chiles’ adm’r—(5 
Stew. & Por. 583.) In that case, the plaintiffs in error, 
who were defendants in the court below, Were sued in 
trover, for the alleged conversion of slaves. On the trial, 
the plaintiff introduced a witness, who proved a demand 
by him, of the slaves of the defendants, previous to the 
commencement of the suit; whereupon the defendants of- 
fered to prove by the same witness, the reply which they 
made tothe demand. But this was refused by the court, 
on the ground, that to permit the defendants declarations 
at the time of the demand, would be to enable them to 
make evidence for themselves. 

The plaintiff further proved, that at the time the de- 
mand was made, the defendants omitted to deliver the 
property sued for—whereupon, the defendants proposed 
to prove by the same witness, the reasons stated by them 
for their failure to comply with the demand—but this 
was also denied, for the same reason that caused their 
first proposition to be refused. This court affirmed the 
judgment of the inferior court,—considering that. though 
the evidence sought to be elicited might be legal in itself, 
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yet the question was not properly framed. It is stated, 
as a general rule, that “a party is not authorised to give 
his own declarations in evidence, in his own favor,”— 
though it is not denied that this rule has its exceptions 
If, upon a demand of property by an agent, the party in- 
sists upon the production of the agents authority, and 
declines a delivery, because of its non-production, here 
there would be no evidence of a conversion, and the ex- 
cuse for a compliance with the demand, though it come 
from the defendant himself, would be admissible to show 
that no wrong wasimputable to him. But if instead of 
offering an excuse for yielding to the demand, the defen- 
dant had asserted a title, spoken of its origin, &c. his re- 
sponse would not be evidence. A mere demand of pro- 
perty, which is a duty imposed by the law upon a par- 
ty, to entitle himself to an action of ¢trover, against one 
whose possession is rightful, could not, with propriety, 
draw forth such an answer. If the law were other 
wise, most defendants would be careful at the time of a 
demand, instead of offering an apology for their con- 
duct, to furnish evidence of their title,—and plaintiffs be 
often prejudiced by the performance of what is, in ma- 





ny cases, an indispensable pre-requisite to the prosecu- 
tion of their rights. 

In the case cited, the court say, “If the reply was 
such as made it an exception to this rule, and amounted 
to a reasonable qualification of the refusal, the party 
wishing the advantage of such an exception, should 
have shownit. By informing the court what the nature 
and purport of that reply was, if proper testimony, the 
court would have been bound to allow it to go to the 
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jury. It is the court’s ' provinée to pi the jury from 
the reception of illegal i stimony, lest it should have an 
influence, notwithsianding it may be afterwards with- 
drawn from them: and the practice is io take the opin- 
ion of the court on the admissibility of testimony, any 
ways doubtful, before offering it to the jury. If impro- 
perly rejected by the court, the party injured has his re- 
medy in the revising court.” 

In the case at bar, the court was not informed of the 
facts expected or cesired to be proved by the witness, 
and the question framed accordingly ; but a mere gene- 
ral question proposed, to which the answer might have 
disclosed either legal or illegal testimony, depending up- 
on the character of the reply to the demand of the notes. 
The case. cited is direct to the point, both in its facts,as 
Well as principles, and as it settles a question of prac- 


} 


we shoul 


tice, even Were we dissatisiied with it, 


sufficient homage to the inexim of stare detisis, as to ac- 
cord to it its full influence. 


d yield 


Third—Tie records of the suits, judgments and exe- 
cutions, by J. D. Beers & Co. vs. I. & C. McLemore, and 
J. D. Beers & Co. vs. Curry, Jackson & Co. were properly 
rejected. it is an established general rule, that records 
of the proceedings in courts of HCY ature, are only admis- 
Re . sible as evidence beiween parties and privies. In Chap- 
man vs. Chapman, (1 Munf: 2. 598.) it was determined, 
that the record of one suit cannot be used as evidence in 
another, on the ground, that the defendant and one of 
the plaintiffs in the latter suit, were parties to the for- 
mer, and that the same point was in controversy in both 
—another plaintiff, and the person under whom both 
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plaintifis jointly claimed, not having been parties to the 
former—(See further as to this point, Bond vs. Ward,.1 
Nott & McC. &. 201; Carimack vs. Commonwealth, 5 
Binney’s R. 184; Duval et al. vs. Green, 4 Har. & J. 270; 
Harwood vs. Rawling’s heirs, Ibid, 126: So in Burgess 
vs. Lane, et al. 3 Greenl. R. 165;)—it was adjudged 
that a verdict and judgment are not admissible evidence 
to show a co-partnership, even where that fact was ex- 
pressly put in issue by the pleadings, where the action in 
Which such evidence is offered is not between both the 
parties to the former suit. Lut it is needless to multiply 
authority to this point, for it resis upon a cardinal prin- 
ciple of natural justice, Which iuaintains that no man 
shall be bound by an act or admission of another, to 
which he was a stranger. A different rule would often 
be promotive of the severest injustice, by making a party | 
responsible for a result, against which he could have 
made no defence: from which he could not appeal, and 


which may have been superinduced by the negligence 


his reasoning 
will apply with all force to the return by the marshal 


of another, or else by fraud or collusion. 


of nulla bona, to the executions, (even conceding sucha 
return to furnish any evidence of insolvency.) It is com- 
petent for the plaintiff in execution to gainsay, by mo- 
tion, the truth of that return, and upon an issue being 
made up, to subinit toa jury, the ascertaininent of its 
falsity; and if untrue, to fix a personal liability upon the 
officer returning the execution—A stranger is not enti- 
tled to such a proceeding, and though the return be un- 
authorised in fact, be cannot question it. By analogy 
to the principle which excludes judgments inéer alios, 
the executions and their returns are elike incemissible, 
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Fourth—St. John ¢» Leavens received of O’Connel § 
Brenan the notes in controversy, to indemnify them 
against the consequences which might result from their 
endorsements of the paper of the latter; and though 
there may have been no express stipulation to return the 
notes, yet the law tacitly annexed an undertaking to the 
contract of the parties, that so soon as O’Connel ¢- Bre- 
nan relieved St. John §+ Leavens from their liability, or . 
refunded to them all advances, with interest,éc.—that then 
the latter would re-deliver to the former these notes, un- 
less they had sooner collected them; and that if a collec- 
tion should be made, that St. John §+ Leavens would ac- 
count forthe proceeds. The stipulation in the contract, 
by which it is agreed, that if the paper of O’Connel ¢- 
Brenan should not be paid at maturity “ by the accepters 
and drawers, or by Messrs. O’Connel §* Brenan,” that the 
collateral security given at the time of the contract, was 
to be considered as the property of St. John & Leavens, 
from the date of the contract, “ according to the tenor of 
the transfers,” and be used by them as such for their be- 
nefit,—does not extend tothe notes in controversy. These 
notes were received afterwards, under this provision in 
the contract: “As an additional security for these en- 
dorsements, Messrs. O’Connel §* Brenan are to transfer 
to us notes and acceptances of country names of unques- 
tionable responsibility, to the amount of ten thousand 
dollars, payable at any time within the period of Febru- 
ary next ensuing.” Now, there is certainly not the 
slightest pretenee for saying that these notes were to be- 
come the property of St. John §* Leavens, upon the failure 
of O’Connel g- Brenan to meet their paper at maturity. 
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Such an idea is even excluded by the express terms of 
the contract, which by the employment of these words, 
“the above mentioned collateral security” clearly limits 
the first stipulation we have recited, to the property de- 
signated in the contract. 

There was no forfeiture of the notes effected by ope- 
ration of law, upon the failure of O’Connel §+ Brenan to 
discharge their paper as it fell due; and St. John § Lea- 
vens, if they were under such an impression, certainly 
did not think of claiming a forfeiture, else Why did they 
render their account to O’Connel g* Brenan, and receive 
the amount of it from their agent? ‘The purposes for 
which the notes were placed in the hands of St. John & 
Leavens, having been fully answered by the reimburse- 
ment to them of their advances, O’Connel & Brenan had 
a right to demand them. 

Fifth—There are avariety of acts, which, in point of 
fact, will amount to a conversion of a personal chattel, 
though the first taking waslawful. An illegal assump- 
tion of ownership—an illegal using or misusing—or a 
wrongful detention, are all satisfactory indicia of a con- 
version—(1 Chit. Pl. 140, 141.) And a temporary con- 
version will suffice to render a defendant liable; for a 
conversion which has once taken place cannot be cured: 
therefore, if one man take another’s horse and ride him, 
and afterwards return him, yet trover will lie, and the 
re-delivery will go only in mitigation of damages— 
(Countess of Rutland’s case, 1 Roll’s Ab. 5, (e.) pl: Soin 
Wyatt et al. vs. Blades, (3 Camp. R. 395,) Lord Ellenbo- 
rough decided that a sheriff who had taken the goods of 
a bankrupt in execution, after a secret act of bankrupt- 
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cy, and removed them, though he had not sold them, was 
liable to an‘action for their conversion without a previ- 
ous demand. And it has been held, that if a man, 
against the owner's consent, make use ofa thing found 
or delivered to him, it is a conversion—(Cro. Eliz. 219; 
3 B. g A. G87.) In Baldwin vs. Cole, (6 Mod. 212,) Lord 
Holt determined that the assuming to oneself the proper- 
ty in, and right of disposing of, another man’s goods, is 
in itself a conversion; and this judgment of Lord Holt 
Was approved by the Ning’s Bench, in McCombie vs. 
Davies, (6 East, 537.) 

In what other light can the act of St. John ¢+ Leavens 
be viewed, in placing the notes in dispute beyond their 
control, than a conversion:—-beyond their control, we say, 
for whatever may have been their inteution in suing 
these notes, or the opinion of their witness of the extent 


of their powers over the suits, it is clear, that in point of 


law, the interest in the judgments must be regarded asin 
J. D. Beers §- Co. A Court of Equity mi: cht possibly di- 
vest this interest, but a Court. of Law would consider it 
paramount. . John & Leavens, it may be remarked, 


do not appear, from the proof, to have been partners of 


J. D. Beers & Co., but that house was merely interested 
in the business of St. John & Leavens. | In this view, it is 
apparent, that St. John & Leavens have transcended the 
authority conferred by their contract—have exercised an 


unauthorised control over the notes in dispute, by pla- 
cing it beyond their power to return them, when the 
purposes for which they were pledged were satisfied; 
and upon the authority we have cited, are chargable 
with their conversion. 
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The records from the District court being out of the 
way, there was no proof of the inability of F. & C. Mc- 
Lemore, or Curry, Jackson & Co. to pay their notes—but 
the evidence went rather to show the solvency of both 








those firms. Under these circumstances, the measure of 
the damages was the amount expressed upon the face of 
the notes, with interest from their maturity up to the 
time of their conversion, and then interest on the aggre- 
gate from that time to the verdict—(See Mercer vs. Jones, 
3 Campbell’s R. 476; Wilson vs. Conine, 2 Johns. R., . 
280; Shotwell vs. Wendover, 1 Johns. R. 65; Cortelyou . 
vs. Lansing, 2 Caine’s cases, 200; Fisher vs. Prince, 3 
surr. 1563; Hunt's adiv’r vs. Fuller, 2 Bla. Rep. 902.)— 
Whether a different rule would apply, or how it should 
be modified, in cases where the maker of a bill or note 
which has been converted, is insolvent, is a question in- 
volving some important considerations, and Wwe conse- 
quently leave it to be decided, when it shall arise in 
judgment. 
Sicth—The remaining point embraces the question as 
to the right of St. John & Leavens to retain the notes 
placed in their hands, after the purpose for which they 
had received them was answered, on the ground that 
O’Connel & Brenan were indebted to them on another 
account. The law, on this point, is so clearly stated by 
Mr. Justice Story, that we will content ourselves with a 
quotation from that learned author, and a reference to 
the cases Which sustain him—(Story’s Bailmeat, 205.)— 
He says: “If there are any subsequent accessorial en- 
gagements, Which either tacitly or expressly, are by the 
parties intended to be atiached to the pledge, the pledgee 
ras 61 
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has a title ‘aka right of possession co-extensive Wi ith the 
new engagements. + But the mere exitence of a former 
debt due to the pledgee, does not authorise Rim to detain 
the pledge for that debt. when it has been put into his 
hands for another debt or contract, unless there is some 
just presumption that such was the intention of the par- 
ties. Therule, in such cases, strictly applies, that the 
contract is to govern the rights of the parties. A/odus et 
conventio vincunt legem.’—(See also, 2 Vern. 691; Jarvis 
vs. Rogers, 15 Mass. R. 389 9, 397, 414; Green vs. Farmer, 
+ A Burr. R. 2214; 6 T.R. 258; 7 East’s R. 224; 2 Kent's 
Com.454; Prec. Ch. 419; Story’s Eq. 3U0; 2 Ves. 372.) 
In the case at bar, there is no pretence for inferring the 
assent of O’Connel & Brenan, to the retention of the notes 
by St. John & Leavens, to secure any other liability but 
those embraced by the written contract of the parties. 

In regard to the expenditures made by St. John & 
Leavens, in the payment of costs, &c. in endeavoring to 
collect the notes in controversy, inasmuch as these must 
have been made in aid of the suits or judgments in favor 
of J. D. Beers & Co., O’Connel & Brenan are not chargea- 
ble with their reimbursement; because the conversion 
Was previously complete. 

We think there is no error in the record, and the judg- 
ment is therefore affirmed. 
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1. An objection, that the dflidavit on which an attachment issues, 
has not been verified, and subscribed; or that the justice, be- 
fore whom the same purports to have been made, was not 
such, in fact,—must be presented by plea in abatement. 


2. A defective bond in attachment, may be amended by the sub- 
stitution of a new and perfect bond, aud if plaintifl, when re- 
quired by the court to amend, dec!ine doing so, the attachment 
may be quashed. 


3. The form of a writ of attachment, prescribed by the statute, 
does not recognise the sea! of the justic issuing the s same, aud 
the seal placed immediately after the siguature of the justice, 
is a suflivient compliauce with the law. 


A. The act of eighteen hundred and seven, (Aik. Dig. 278,) 
which provides, thai the cause of action shall be endorsed on 
the writ, applies only to initiatory process, in a cause issued. 
from courts, in which clerks are necessary officers, and does 
vot extend to attachments issued by a judicial ofliccr. 


Krror to the County court of Tuskaloosa. 

This was the case of an attachinent, for asum above 
fifty dollars, commenced befcre a justice of the peace, 
and returned into the County court. 

A motion was submitted to quash the attachment, upon 
various grounds, Which appear in the opinion of the 
court; and it was sustained on the ground, of a want of 
a sufficient ailidavit. The position relied on for quash- 
ing the afiidavit, was, that the justice who issued the at- 
tachment, had not signed his name at the bottom of the 
paper. 
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The court was informed, (all which appeared by a 
bill of exceptions.) it being evening, that plaintiff regar- 
ded this objection as immaterial, but if the court thought 
otherwise, plaintiff wished to have the advantage of a 
motion to amend. The court took an advisare, till mor- 
ning, and then quashed for want of affidavit. 

The plaintiff offered proof to show— 

1. That Robert T. Clyde’s name was in the body of 
the affidavit, and it was filled up by himself. 

2. That Robert T. Clyde was a justice of the peace, 
and that plaintiff had sworn to the attachment before 
him. 

All which the court refused to admit, and exceptions 
were taken. 

It was assigned for error— 

1. The court erred in quashing the attachment, for 
the reason stated in the bill of exceptions ; 

2. The court erred in quashing the attachment gene- 
rally ; 

3. The court erred in refusing to admit the testimony, 
as shown in the bill of exceptions; 

4. The court erred in overruling the motion to amend. 


Porter, for the plaintiff in error. 
Crabb, contra. 


COLLIER, C. J.—The County court of Tuskaloosa 
‘was moved to quash the attachment, which had been is- 
sued in this case, at the suit of the plaintiff in error, 
against the defendant :— 

1. Because there was no affidavit, or if any, a defective 
one. 











THE SUPREME COURT OF ALABAMA. 





Lowry vs. Stowe. 


2. Because there is no bond, or if any, no sufficient 
bond. 

o. Because the attachment being for more than fifty 
dollars, is not returnable, either to the County or Circuit 
court. 

4. Because the attachment is not under the hand and 
seal of the justice of the peace issuing the same. 

5. Because the cause of action is not endorsed on the 
attachment. 

The motion was sustained by the court on the first 
reason assigned, and this, though the plaintiff offered to 
prove that the justice of the peace issuing the attachment 
inserted, wiih his orn hand, his name in the body of the 
affidavit. 

The objection to the affidavit is. that the justice does 
not attest the signature and verification by the plaintiff, 
in the usual form, of—“‘ Sworn to and subscribed before 





me, , justice of the peace,” &c. In other re- 
spects, it is unexceptionable, and conforms to the direc- 
tions of the statute. 

Upon the motion to quash, every thing disclosed by the 
proceedings should be taken as true. We must, then, 
suppose that Lobert T. Clyde was a jusiice of the peace 
for Tuskaloosa county—ihat the plaintiff? verified, by oath, 
the facts set oul inthe affidavit, and subscribed it with his 
name—All this appearing from the affidavit, the first 
reason furnished no ground for which to quash. If it 
had been true, that the individual representing himself 
as a justice of the peace, was not such in fact; or that 
the affidavit had not been verified and subscribed, the ob- 
jection should have been taken by plea in abatement, 
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and not otherwise. In attaining this conclusion, we do 
not desire to be understood as determining, that an at- 
tachment issued upon a defective bond or affidavit, can 
Only be quashed on plea, as in cases where xo bond or 
affidavit has been taken ani! returncd—(Aik. Dig. sec. 3, 
p. 38.) The question does not necessarily arise, and we 
therefore leave it open. 

The boacd is dated on the fourth day of January, 
eighteen hundred and thirty-six, and recites the attach- 
ment as returnable “to the ¢ 
the court bouse, ca the third Jionday in January, in- 


ounty court, to be held at 


stant’—wuile the attachinent appears to have been is- 
sued on the fourth day of January. cighteen hundred and 
thirty-eight. ‘The bend is defective in describing the 
attachment as deing returnabie almost two years before 
its issuance. Yet it is conceived that this discrepancy 
Will not sustain the judgment of the County court; but 
the defect might have been ameuced by the substitution 
of anew and perfect.bond: if the plaintiff had declined, 
upon the requisition cf that court, thus to amend, it 
would then have Deen time enovgh, to quash his attach- 
ment.—(See Aik. Dig. sec. 17, p. 42.) 

Neither the third, fourth, or fifth reasons for the mo- 
tion, were Well taken. It sufficiently appears from the 
attachment, that it was returnable to the County court of 


Tuskaloosa. ‘The.form of the writ prescribed by the 
statute, does not recognise the seal of the justice. The 





test is as follows: “ Witness, - , a justice of the 
peace in and for the county aforesaid, at ——-, the —— 


day of ——, in the year,” §-c. The seal, then, immedi- 
ately after the signature of the justice, is a sufficient com- 
pliance with the law. 
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In Johnson vs. Perry, (4 Stew & Por. 45.) it was de- 
cided, that the want of an endorsement of the cause of 
action on the writ, issued by the clerk of a County or Cir- 
cuit court, returnable to their respective courts, Was pro- 
perly pleadable in abatement. The provision of the ac 
on which that decision is founded, is as follows: “And it 
shall be the duty of the clerk or plaintiff’s attorney, to 
endorse on the back of the writ, the cause of the action, 
the nature of the specialty, or the grounds on which the 
action is founded,” §-c. "The titie of the act is “An act 
establishing Superior courts, and declaring the powers of 
the territorial judges’—and was passed in eighteen hun- 
dred and seven—(Aik. Dig. see. 112, p. 278.) The laws 
enacted professedly for the regulation of attachments, 
though very explicit in pointing out their form, and the 
grounds which entitle a party to that proceeding, are 
entirely silent as to the necessity of accompanying the 
process with a more varticular statement of the cause of 
action. than the writ itself contains. It suificiently ap- 
pears, both from the title and terms of the act of eigh- 
teen hundred and seven, that it applies to the initiatory 
process in a cause issuing from courts in which clerks are 
necessary Officers; and cannot therefore extend to at- 
tachments issued by a judicial officer. 

For the decision of the County court, touching the suf- 
ficiency of the afidavit, its judgment is reversed, and the 
cause remanded. 
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HOLLOWAY Us. LOW:E. 


1. Champerty, is the unlawful maintenance of a suit, in consid- 
eration of some bargain, to have a part of the thing in dis- 
pute, or some profit out of it; and covers all transactions.and 
contracts, whether by counsel or others, to have the whole or 
part of the thing or damages recovered. Therefore, 


2. Where a plaintiff in an action of slander, by a written agree- 
ment, promised to pay his aitorney, a trifling sum, and the one 
fourth part of the verdict, that might be recovered, for his 
services in prosecuting the suit, and where a verdict was re- 
covered in favor of the plaintiff:—it was held, that the attor- 
ney could not recover in assumpsit, on the written agreement. 


3. Whether counsel may be permitted to recover, for services ac- 


tually rendered, in a suit prosecuted by him under an illegal 
contract— Quere. 


Error to the Circuit court of St. Clair county. 

The defendant in error, brought his action of assump- 
sit against the plaintiff, founded on a writing, in the 
words and figures following: 

“ William Holioway, sen’r, 

Vs. 

“Joel Chandler. 

“In this case of slander, I agree to pay P. P. Lowe, 
fifteen dollars, for commencing and prosecuting the suit, 
together with one fourth of the damages ;—but if the 
said Lowe is non-suited in the action, for any informality 
in the pleadings, he is not to have any thing—This 26th 
February, 1834. 

(Signed,) “Wm. HoLttoway.” 








THE SUPREME COURT OF ALABAMA. 489 





Holloway vs. . Lowe. 


The declaration, after setting out the agreement, pro- 
ceeded as follows: “and the said plaintiff avers, that on 
the trial of the said action against the said Joel Chandler, 
at the ——— term of the Circuit court, for said St. Clair 
county, the said Holloway, did recover a verdict and 
judgment for the sum of three thousand dollars, which 
said judgment has been paid in full to the said defendant, 
by Means whereof,” cc. 

* 

There was a second count, not Varying materially from 
the first. ‘T'o the declaration, defeadant demurred. 

The demurrer was argued, and judgment rendered for 
the defendant below on the demurrer, and subsequently, 
a motion was entered on the docket, in the words follow- 
ing: 

“Motion to the court, to revise its opinion in sustaining 
demurrer to plaintiff's deciuration.” ‘The record shews, 
that the motion Was granted: the case reinstated, with 
leave to defendant below to plead over. 

The general issue was filed, and a trial and verdict for 
the plaintiff below, for the amount claimed in the decla- 
ration. 

The plaintiif in error, assigned— 

1. That there was error in setting aside the judgment 
on the demurrer to the declaration ; 

2. In overruling the demurrer to the declaration ; 


The jadgment was not sustained by the verdict; 


en 


pe 
A. . 


The court erred in rendering judgment for the 
plintiff below on the verdict. 
Pecl-, for the plaintiff in error. 


Martin, contra. 
i P. 62 
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GOLDTHWAITE, J.—'The agreement in writing, of 
the plaintiff in error, which is disclosed as the founda- 


tion of this action, is impeached, as illegal; and it is 
clearly so, if champerty is an offence known to the laws 
of this State. As we have no statute defining this of- 
fence, We must recur to the common law, to ascertain 
what it is, and to What cases it extends. 

It is defined by Hawkins, as the unlawful maintain- 
ance of a suit, in consideration of some bargain, to have 
a part of the thing in dispute, or some profit out of it— 
(Hawkins’ Pleas of the Crown, 463)—And has been held 
to cover all transactions and contracts, whether by coun- 
sel or others, to have the whole ora part of the thing or 
damages recovered—(Hawkins’ P. C. 46:2; Rust vs. La- 
rue, 4 Litt. 413.) 

It has been doubted by some, if an agreement made 
by counsel, when no suit is pending, to have a portion of 
the thing or damazes recovered, is within the rule; but 
this opinion has no foundation in any adjudicated case, 
so far as We have been able to ascertain; and the contra- 
ry has frequently been decided-—(Rust vs. Larue, 4 Litt. 
413; Arden vs. Patterson, 5 Johns. Chan. R. 51; Key vs. 
Vattier, 1 Ohio R. 152; Caldwell vs. Monroe, 6 Monroe, 
392; Thurston vs. Percival, 1 Peek, 415.) In England, 
contracts of this description are expressly prohibited by 
the statute of Westminster, (1 chap. 25, Hawkins, 464) 
—and this and similar statutes have been declared to be 
cumulative, and merely in affirmance of the common 
law—Wallis vs. Duke of Portland, (3 Vesey, 493.) In 
this case, it was held that maintainance, of which cham- 
perty isone species, is not only malum prohibitum, but 
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malumin se. So, also, in Kentucky, the statutory en- 





actment only extends to the prohibition of contracts for 
the purchase or sale of pretended titles to land; yet it 
was held in the case of Rust vs. Larue, before cited, 
that a contract to recover a part of the slaves recovered 
by suit, as compensation to counsel for conducting the 
same, Was Within the mischief restrained by the common 
law; and that a Court of Equity ought to lend no aid 
to the enforcement of such a contract. 

The reason of the rule of the common law is, that 
every suit or action should stand on its own merits, and 
that those who have no ititerest in the matter or thing 
in dispute, shall never be peruiitied to become iiuterested; 
as thereby lawsuits would be greatly multiplied, and 
much injustice frequently wrought, by interposing other 
than the real parties, who, from their influence in socie- 
ty or any other cause, nay be able to produce a result 
which could not be effected by the real parties. Al- 
though this reason may be less forcible now than in 
former times, it is impossible to say that it is destitute of 
weight. Times are not so entirely changed, that the 
aid and active personal interference and interest of one 
possessing influence, may not produce a very different 
result, in many suits, from that which the parties to it 
could do. 

It may be said that it is manifestly unjust, when 
counsel have aided in conducting a suit to a successful 


pensation for their services, because of a stipulation for 
acontingent fee, which is prohibited by law. This point, 
though expressly decided in the case of Rust vs, Larue, 
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is one Which does not necessarily arise in this case, and 
we decline to express any opinion, how far counsel will 
be permitted to recover for their services actually render- 
ed, in a suit commenced by them under an illegal con- 
tract. 

The judgment is reversed—and as it is the practice of 
this court not to render a final judgment on demurrer, in 
cases of reversal, and as the party has the right to amend 
his declaration in the court below, so as to present this 
case in another aspect—the cause is remanded. 





SMITH, Ct al. vs. THE STATE. 


1. Where a judgment on a forfeited recognizance, describes the 
recognizance, so that the particu!ar sum for which each re- 
cognizor is bound, and the nature of his undertaking, is 
shown: and the judgment charges each to the extent otf his 
liability, and no further—there is no error. 


2. For the successiul prosecution of a proceeding by scire facias, 
on a forfeited recognizance, an attorney may claim a fee of 
six dollars, to be taxed in the bill of costs. 


Error to the Circuit court of Marshall county. 

Scire facias on recognizance estreated. In this case, 
judgment nisi was rendered on a recoznizance, against 
a principal recognizor, and his sureties; and on scire fa- 
cias, judgment final, was at a subsequent.term of the 
court rendered against the same parties; and fi. fa. is- 
sued against each of the defendants; in which the costs 
were taxed. 
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To reverse the judgment, a writ of error was taken, 





and the following assigned: 
1. The court below erred in rendering judgment for 
a tax fee; 
2. In giving judgment against the defendants jointly ; 
In giving judgment against the defendants, with. 
out shewing the grounds thereof. 


McClung, for the plaintiffs in error. 
Attorney Gene aad contra. 


COLLIER, C. J.—The questions made by the assign- 
ment of errors, are— 

1. Is it allowable to embrace the principal recognizor 
and his sureties in a judgment nisi, upon the failure of 
the former to appear at court, in obedience to the condi- 
tion of his recognizance ? 

2. Is a solicitor, or other attorney, prosecuting a scire 
facias, on such judgment visi. to final judgment, entitled 
to have a fee taxed in the bill of costs? 

1. No objection has been pointed out to the rendition 
of a judgment, against the principal and his sureties in 
the sameentry. If the entry itself describe the recogni- 
zance, so that the particular sum for which each recog- 
nizor is bound, and the nature of his undertaking be 
shown; and the judgment charge each to the extent of 
his liability, and no farther, we cannot conceive that it 
would be erroneous. But if such objection ever was 
available, it was entirely removed by the act of eighteen 
hundred and thirty-three. “An act to simplify scire fa- 
cias in criminal cases, and for other purposes’-—(Aik. 
Dig. sec. 41, p. 121.) 
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2. The act of eighteen hundred and nineteen, which 
prescribes the fees to which solicitors shall be entitled, on 
every conviction on indictment or presentment, does not 
embrace the case at bar—(Aik. Dig. sec. 3, p.46.) Yet 
the statute of eighteen hundred and twelve, in regard to 
fees in general, (Aik. Dig. 189,) directs that an attorney 
and counsellor at law shall be entitled to a fee of six dol- 
lars, for prosecuting or defending a suit in the Superior 





court. 
A proceeding by scire facias, upon a forfeited recog- 


nizance, is clearly a suit, and for its successful prose- 

cution, the attorney may, With propriety, claim, instead 

of five, a fee of six dollars, to be taxed in the bill of costs. 
The judgment must be affirmed. 
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THE STATE VS. STEDMAN. 


1. The same strictness is not required in this country, and at this 
day, in indictments at common law, as in those founded on 
statutes; and where the words of a statute are descriptive of 
the nature of the ofleuce—it is necessary to specify the of- 
fence in the particular words of such statute. 


2. But where a statute does not employ any terms, descriptive of 
the offence; but merely dec!ares the punishment of an of- 
fence—known to the common law,—there, the mode of fra- 
ming the indictment, will be judged of with regard to the 
common law rule. ‘ 


3. In the case of an indictment at common law, every fact and 
circumstance, not a necessary ingredient, may be rejected as 
surplusage ; and need not be proved at the trial. 


4. A defendant indicted for an assault and battery, with intent to 
commit murder, may be convicted of a simple assault and 
battery, though there be no count in the indictment to that ef- 
fect. Greater offences embrace the lesser of a kindred char- 
acter. 


5. The objection to a venire, that it contains the initials only of 
the christian names of several of the grand jurors, is no cause 
for arresting the judgment. 


6. It is no valid objection to a writ of venire facias, that the 
day on which it issned was not endorsed on it, if it appear, 
that it was issued and received more than thirty days before 
the sitting of the court. 


7. It is no valid objection to a venire facias, that it was directed 
“'T’o the sheriff of Ta'ladega county,’—the operation of the 
act of December, eighteen hundred and thirty-six, requiring 
all process to be directed “'To any sheriff of the State of Ala- 
bama,” is limited to process issued in the course of a suit or 
action, and does not extend to the writ, under which the she- 
riff summons a grand or petit jury for the term of a court. 
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8. Itis no va'id objection to a bill of indictment, that it was en- 
dorsed by Alexander R. Hutchinson, instead of Hutcheson, 
as foreman of the grand jury, though it appear by the record, 
that Alexander R. Hutcheson was appointed foreman by the 
court. If necessary, the court will intend the two names to 
indicate the same person. 


In error to the Circuit court of Talladega county. 

Indictment for an assault and battery, with intent to 
commit murder, tried before Judge A. Martin. Plea, not 
guilty. Verdict, guilty. 

In the court below, the defendant moved to arrest the 
judgment, and also for a new trial, both of which mo- 
tions were overruled. 

On the trial, several questions arose, which the presi- 
ding judge, considering to be novel and difficult,—refer- 
red to this court for its decision and judgment, as directed 
by the statute. 

The points certified for adjudication, were the follow- 
ing— 

1. That the venire facias Was directed to the sheriff 
of Talladega county, and not directed to any sheriff in 
the State of Alabama. 

2. That the time at which the venire facias was is- 
sued, was not marked thereon by the clerk, or any other 
person. 

3. That the venxire facias did not shew the christian 
names of many of the persons summoned as grand ju- 
rors: and did not shew that Alexander R. Hutchinson, 
who returned the bill of indictment into court as fore- 
man of the grand jury, was summoned or included in 
Said venire facias. 

4. That the indictment did not aver a time and place, 
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to all the material allegations, nor did it describe the in- 
strument, by which the injury was done, with sufficient 
certainty. That it was inconsistent and repugnant in 
the description of said instrument; and that the said 
bill of indictment charged a felony. 

The evidence was, that defendant and the prosecutor 
had an altercation, in which defendant presented a pis- 
tol, when plaintiff retreated ten or fifteen feet, and stoop- 
ed to pick up a stone, and in that situation received the 
contents of the pistol in his back. 

The court charged, that if defendant made the assault 
upon the prosecutor with a pistol, and had killed him 
while stooping to pick up a stone, it would have been 
murder :—and also, that as there was but one count in 
the indictment, which was for an assault and battery 
with intent to murder, the jury could not find defendant 
guilty of acommon assault and battery. Before the 
verdict was received, the court proposed to correct its 
charge in the last particular, if desired—which was de- 
clined by defendant. 

The defendant assigned for error— 

1. The matters of law arising upon the alleged insuf- 
ficiency of the indictment. 

2. The charge given by the court, as contained in the 
bill of exceptions. 

3. The decision of the court overruling the motion in 


arrest of judgment. 


Martin, for the plaintiff in error. 
Attorney General, contra. 


7 P. 63 
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COLLIER, ©. J.—1. The indictment, in this case, is 
founded upon a statute which enacts that “every person 
who shall assault another with intent to commit murder, 
rape or robbery, shall, on conviction thereof, be amerced.” 
The assault, as well as the battery, is charged to have 
been feloniously, wilfully, and of malice aforethought, made 


and done, with intent feloniously, wilfully, and of malice 
aforethought, to kill and murder. 

It is objected to the indictment, that it charges the de- 
fendant with the commission of a felony; whereas the 
offence of an assault with intent to murder, is at most, a 
mere misdemeanor. The indictment is certainly not 
drawn with any remarkable regard to legal precision. 
It should have charged the defendant, with having wn- 
lawfully made the assault and done the beating, and then 
described the inx/ent as follows: “him, the said Claiborne 
Hill, then and there, feloniously, wilfully, and of his 
malice aforethought, to kill and murder,” &c.—(Arch. Cr. 
Pl. 357.) 

Where the words of a statute are descriptive of the na- 
ture of the offence, there, it is necessary to specify it in the 
particular words of such statute—(Rex vs. Pemberton, 2 
Burr. 1037; Commonwealth vs. Boyer, 2 Mass. R. 128; 
Commonwealth vs. Morse, Ibid, 520; see also8 Ibid, 
536; 1 Binney’s R. 201; and the King vs. Jukes, 2 East’s 
R. 30.) In the case before us, the statute does not em- 
ploy any terms descriptive of the offence—it merely de- 
clares what shall be the punishment of an offence known 
to the common law; and in order to frame an indictment 
understandingly, we must have a regard to that branch 
of jurisprudence in connection with the statute. 
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The same strictness is not rcquired in this country, 
and at this day, in indictments at common law, as in 
those founded On statutes. ‘Thus, in an indictment for 
an offence wholly at common law, every fact and circum- 
stance which is not a necessary ingredient, may be re- 
jected as surplusage, and need not be proved at the trial 
—(The King vs. Jones, 2 B. & Ald. 611)—and if such 
matter be defectively stated, the accused can derive no 
advantage from it—(The King vs. Holt, 2 Leach, 593; 
The King vs. Howarth. 3 Stark. R. 26)—Nor will the 
statement of circumstances of gross aggravation, which 
are entirely useless, and even contrary to the truth, viti- 
ate an indictment in other respects good—(Arch. Cr. Pl. 
42.) 

If it were conceded, as argued by the defendant’s coun- 
sel, that to charge an offence to have been feloniously 
committed, is equivalent to charging the accused with 
having been guilty of a felony, though the particular act 
or acts constituted in themselves a trivial misdemeanor, 
we are not sure that the defendant would derive benefit 
from the concession. The term felony, is one, if of any, 
at least of very unsubstantial meaning—it neither in- 
creases nor diminishes the quantum of punishment, and 
no particular consequences follow from thus designating 
an offence, however serious they may have been, and 
even now are in that country whence our. legal notions 
are drawn. We then conclude, that the terms “ feloni- 
ously, wilfully, and of his malice aforethought,” in charg- 
ing the act done, are mere expletives, and may well be 
rejected as surplusage; while they are peculiarly proper 
in characterizing the infent with which the act was 


done. 
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2. In regard to the second question, we think it clear, 
that the judge correctly instructed the jury, that if the 
defendant made§ the first assault upon the prosecutor 
with a pistol, and the prosecutor retreated,; and stooped 
to pick up astone to defend himself, which was large 
enough to have occasioned the defendant’s death, and 
while thus stooping he was shot by the defendant,—had 
death ensued, the defendant would have been guilty of 
murder. ‘The judge certainly mistook the law, when he 
informed the jury, that as the defendant was only in- 
dicted for an assault and battery, with intent to commit 
murder, he could not be guilty of a simple assault and 
battery. ‘There can be no doubt but the greater offence 
embraces the lesser, of a kindred character. We cannot 
well conceive how, in point of law, the defendant could 
be prejudiced by sucha charge. If not guilty of the 
greater offence, the jury should have acquitted, though 
had the law been cecrrectly laid down by the bench, 
they might have beon inclined to find him guilty of an 
assault and baitery. Waiving, however, the consideration 
of this point, we think that the judge repaired his error, 
by the proposition to modify his instructions to the jury, 
after their return tc the bar, and before they had deli- 
vered their verdict. : 

3. The objection to the venire, that it contains the in- 
itial only of the christian name of several of the grand 
jurors, furnishes no cause for arresting the judgment.— 
It.is certainly proper that the names of the jurors should 
be inserted at length, in as much as it would diminish 
the risk of summoning an improper person. Yet we 
are aware that it is not always practicable for the clerk 
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to observe this precaution; as it sometimes happens that 
names imperfectly Written, wre placed in tlie box, from 
which the persons mentioned in the venire are drawn. 
To require the clerk, in such cases, to write the name 
at length, would be imposing upon him a duty not al- 
ways easy to be performed, and which might be abus- 
ed; as it not unfrequently happens, that different per- 
sons are found in the same county, with the same sur- 
name, and the same itnitia/, to designate their christian 
name. But in no event can the defendant be prejudiced: 
if there is a mistake, and one who was not drawn, sum- 
moned on the venire, the defendant may plead in abate- 
ment. 

Even admitiing that the venire facias is such process as 
is embraced by the act of eighteen hundred and nine- 
teen, which directs that “ The clerk or attorney, issuing 
process, shall mark thereon the day on which such pro- 
cess issued”—(Aik. Dig. sec. 114, p. 27-,) and then the 
want of the indorsement would not be fatal to the writ. 
It is clear‘that that law is merely Cirectory. The teste 
of the writ, and the acknowledgment of its receipt by 
the sheriff, both show, that it was issued and received 
more than thirty days before the sitting of the court, to 
which it was returnable. 

It can avail the defendant nothing, that the bill of in- 
dictment was endorsed by Alexander R. Hutchinson, in- 
stead of Huicheson, as foreman of the grand jury ; though 
it appears by the record that Alexander R. Hutcheson 
was appointed forernan by the court. If necessary, we 
would intend the two names to indicate the same indi- 
vidual: the more especially as the record discovers that 
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the grand jury themselves returned the bill, “ a@ true bill.” 

It is further objecte |. «1. e venire facias is defective, 
in being directed “ 'To the sheriff of ‘Talladega county ;” 
in as much as the act of December, eighteen hundred 
and thirty-six, (acts of 1856. p. 25,) requires, “ that here- 
after, all original mesne and final process, issued from 
the clerk’s office uf any court in this state, shall be di- 
rected ‘to any sheriff of the State of Alabama.” This 
statute, in employing the torts original, mesne, and final, 
clearly limits its operation to process in the course of 
any suit or action, and oes not extend to the writ un- 


der which the sheriff summons a grand or petit jury for 


the term of a court. 
In the points referred to this court, there is no erorr 


thus far: the judgment of the Circuit court is conse- 
quently affirmed, and a certificate directed to issue ac- 
cordingly. 
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DEW, et al. vs. GARNER. 


1. At common law, a plaintiff in an action on a promissory note, 
was bound to prove the signature of defendant; but our sta- 
tute of eighteen hundred and eleven, (Aik. Dig. 283,) renders 
it unnecessary, unless the defendant shal! deny the execution 
of the note, by plea, supported by affidavit. 


2. Where the signature to a promissory note is illegible, and 
where no description of the signature is attempted i in the de- 
claration, (and where d :fendant does not interpose the statu- 
tory plea,)—there is no such variance between the note and 
declaration as can operate to defeat the action. Such a case 
does not differ from one where the signature is evidenced by 
a mark. 


$. It seems, however, that an actual variance in the description 
of a name, notwithstanding the statute of eighteen hundred 
and eleven,—will still be fatal. 


[Where the signature to a note is not illegible, and is not that of 
defendant, and the declaration, w ithout recitals or av erments, 
mis-describes the note ;—it cannot authorise a recovery against 
the defendant.|—Co ..irr, C. J. dissentiente. 


Error to the County court of Greene county. 

Assumpsit on a promissory note. Plea, non assump- 
sit. Verdict and judgment for plaintiff. 

On the trial of the cause, plaintiff offered in evidence 
a promissory note. given by three makers ; to which de- 
fendants objected, on the ground, that the name of Dun- 
can Dew, one of the defendants, was not signed or sub- 
scribed to it. It did not uppear that the note was ever 
signed by said Dew, otherwise than from its face. It 
was therefore alleged, that the note offered in evidence, 
varied from the note described in the declaration ; but 
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the court overruled tie objection, and decided, that the 
note offered in evidence was sufficiently described in the 
declaration, and permitted the note to be read in evi- 
dence’ to the jury. No other evidence was offered by 
plaintiff ; and to the opinion of the court, defendant ex- 
cepted. 

Plaintiffs in error, assigned the decision of the court 
below, as erroneous. 


Erwin, for the plaintiffs in error. 
Jones, contra. 


GOLDTHW ALTE, J.—The error which is supposed to 
exist in this case, arose on the trial, from the refusal of 
the Court to exclude the note offered in evidence to sup- 
port the action, because of an alleged variance from that 
declared on. ‘This note is attached to the bill of excep- 
tions, and is admitted to correspond with the one describ- 
ed in the declaration, in every particular, except the sig- 
nature of Duncan Dew, which if really intended for his 
name, is so badly written as to have little or no resem- 
blance to it. In fact, the most anxious examination has 
not enabled us to determine what name is. designated 
by the characters which compose this signature, and it 
may be considered as illegible. 

. Whether it varies from the note described, must be de- 
termined by ascertaining what isthe legal effect of the 
averments contained in the declaration. The allega- 
tion is, that the defendants made a certain promissory 
note: a0 description is attempted of the signature, by 
any words of reference, such as, that the said Duncan 
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Dew, “by the name and description of,” gc. made his 
promissory note, or that he made his note by affixing a 
character or mark which is illegible. If such a descrip- 
tion of the manner of signature had been pursued in the 
declaration, many oftiic older authorities concur to shew, 
that it would be matter of description, and a variance 
in such a case might be fatal; although the modern de- 
cisions hold, in general, the reverse of this rule—(Pease 
vs, Morgan, 7 Johns. 468, and cases there cited, contra.) 

It is laid down by Chitty, (in his Treatise on Bills, 
586,) that such a specific description is never necessary, 
and should be omitted, although the allegation, if untrue, 
will now be rejected. 

At common law, the plaintiff was bound to prove that 
the defendant, or some one acting by his authority, ac- 
tually signed the note sued on: and if no allegation 
of particular description was made, any evidence 
shewing that he actually made the note, would be ad- 
missible; whether the signature was badly written, il- 
legible, or merely signed with the initial of his christian 
name. Thus, in the present case, if now governed by 
the same rules of evidence which obtained at common 
law, it would have been necessary to prove that this 
name or signature was made by Dew, or by his author- 
ity, with the intention to bind him, as his signature; and 
such proof being made, it would be wholly immaterial, 
whether it could be read by any other person. 

Our statute of eighteen hundred and eleven, (Aik. Dig. 
283,) changed the rule of the common law, and renders 
it unnecessary for a plaintiff, in any suit founded on any 
instrument in writing, to prove the same, unless the de- 

4 FP. GJ 
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fendant shall deny its execution, by plea, supported by 
affidavit. This statute renders all proof, in relation to 
signature, unnecessary, and its beneficial effects would 
be greatly counteracted, if an ignorance of the art of 
writing, or any fanciful mode of making a signature, 
can authorise a defendant to call for proof of the execu- 
tion of the instrument, without the denial required by 
the statute. 

It is not perceived that this case differs essentially from 
that of one in which a signature is evidenced by a mark. 
And it has never been supposed, that the statute does not 
apply as well to that as to the case of an actual subscrip- 
tion of a name. So, when a note is signed with an 
initial, as is the case with one of the signatures to this 
note, it could not be reasonably held, that the plaintiff 
should prove, in the absence of the statutory plea, the 
identity of the signature. 

No injury can ever arise to a defendant from this 
course of decision, as he has the right at any time after 
the institution of the suit, to call for an inspection of the 
writing on which he is sought to be charged; and if 
not made by him, or by his authority, he can always 
throw on the plaintiff the burthen of proof, by interpos- 
ing the plea designated by the statute. A contrary rule 
would open a door, in almost every case, to let in the 
question of identity ; and any peculiarity of signature, 
or want of skill, in tracing the characters constituting a 
name, would introduce a vexatious question before the 
court or jury. 

We do not wish to be understood as admitting an 
opinion, that an actual variance in the description of a 
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name or other part of a written instrument, is not now 
as fatal as it was before the enactment of the statute ; 
but we are of opinion, that in this case, there is no at- 
tempt at description, and consequently there can be no 
variance. 

Let the judgment be affirmed. 








COLLIER, C. J.—In this case, the declaration, in my 
opinion, mis-describes the note, which was offered in 
evidence to sustain it. . I do not consider the signature 
illegible: it is “ Dew Daws.” And the note cannot au- 
thorise a recovery against “ Duncan Dew,’ unless the 
declaration contain recitals or averments, showing that 
it was made by him. Without examining the legal ac- 
curacy of the reasoning of the court, upon the premises 
laid down in their opinion, I will merelv declare my 
dissent from the judgment in this case. 
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1, The rules for the construction of contracts, whether verbal, 
written, or under seal, are the same. All contracts are to be 
performed according to their legal interpretation, and where 
one undertakes express/y, for the performance of some act, 
the posi/ive engagement casts upon hima duty, the discharge 
of which cannot be excused, by shewing his inability, by rea- 
son of the lawful inter ference of some third person. 


2. Where one’ neglects to qualify his contract, so as to make 
such an excuse “available, he waives it as a defence, against a 
recovery of damages for non-performance. 


3. It iscompetent for a defendant to admit the legal sufficiency 
of the cause of action with which he is charged, and put the 
plaintiff upon proof only, of its existence in point of fact: 
and where this is done, and the issue found against the defen- 
dant—the legality of the contract isnot open for revision. 


Error to the Circuit court of Lauderdale. 

Assumpsit, before Judge Lane. This was an action 
brought by plaintiff below, ona special agreement, 
which was in substance this: | 

The defendant held in his hands an execution of fi. fa. 
against one ‘Thomas W. Mdwards, in favor of Charles 
Whitaker, which was levied on a negro boy named 
Henry, in the possession of the plaintiff, as the property 
of Thomas W. Edwards. ‘The defendant agreed, that if 
plaintiff would pay him the amount of the execution, 
he would return the boy to him on the bank of the Ten- 
nessee river, at I lorence ferry. 

The declaration contained a special count, alleging that 
plaintiff had paid to defendant, the amount called for by 
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the execution, in pursuance of their agreement, but that 
defendant had failed to deliver the boy as he had agreed 
to do: To which were added counts for money paid and 
expended, had-and received. Plea, non-assumpsit. . Ver- 
dict and judgment for plaintiff. 

The evidence disclosed, in substance, the following 
facts: That the defendant was acting as deputy sheriff, 
and in that capacity took the slave, which was in pos- 
Session of plaintiff, to satisfy the aforesaid execution; 
that he received from plaintiff one hundred and sixty- 
eight dollars, the amouut called for by the. execution ; 
and was to have delivered the boy at Florence ferry, on 
the bank of the Tennessee river. ‘The execution was by 
defendant returned satisfied; that the slave was in jail, 
and that plaintiff and defendant were proceeding to the 
jail, to carry into effect their said agreement; but the 
sheriff refused to deliver the slave, alleging that another 
execution in favor of a third person, against the said 
Thomas W. Edwards, had come to his hands, and that 
he must retain him to satisfy that execution: That the 
sale to satisfy this last execution was forbidden, and no 
bond of indemnity having been given, the boy was de- 
livered to attorney of plaintiff, in the last mentioned ex- 
ecution. 

The bill of exceptions shews, that the court charged 
the jury, that if they believed that the defendant pro- 
mised to deliver the boy at a particular place, in consid- 
eration of the payment of the money, he was bound to 
have done so, notwithstanding unother execution might 
have been levied on the property by the sheriff himself 
~-whether it was liable to satisfy the execution or not. 
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And that the execution which was lonied by the sh eriff 
in favor of the third person as aforesaid, and produced 
and read in evidence, must be excluded from their minds 
in making up their verdict. 

The plaintiff in error, assigned the instructions given 
to the jury as error. 


Peck, for the plaintiff in error. 
Parsons, contra. 


Peck, for the plaintiff, contended that defendant ought 
not to have recovered below, on the special agreement, 
because it was void. It was in derogation of the rights 
of the plaintiffs in execution: it was without considera- 
tion, and against public policy ; and to this effect cited 1 
Johns. Cases, 284; 7 Johns R. 425; 15 Johns. R. 445. 

2..The plaintiff below could not recover under the 
common counts, because the money received was in dis- 
charge of the execution, and so applied: consequently, 
the defendant was, and still is liable for the money so 
received, and should he be compelled to. pay it in this 
form of action, would not be protected from paying it 
again on motion-—(Chitty on Cont. 193; Chitty’s Pl. 334, 
note 4; 7 Johns. R. 152; 8 T. R. 269.) 


Parsons, contra. Verbal and written contracts have 
the same efficacy, properties and effects—(Chitty on Con. 
1.) The construction of contracts, the same whether in 
law or equity—nor are they varied by the circumstances 
of the contract being under seal—(Ib. 19; 13 East, 74.) 
The tenant on a general lease is bound to repair, not- 
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withstanding the preimises were burnt—(6 T. R. 650; 
see also Hadley vs. Clark, 8 T. R. 151-—which is the 
Embargo case.) 


COLLIER, C. J.—The arguments at the bar have pre- 
sented this case to the court, as if the legality of the con- 
tract disclosed in the first count of the declaration, was 
now open for revision. Aslight examination of the state 
of the pleadings would doubtless have convinced the 
counsel that they were laboring under a misapprehen- 
sion. Had the plaintiff have desired to avail himself of 
the invalidity of that contract, his course was plain—he 
had only to demur to that part of the declaration. But 
instead of doing this, he has by his plea, tendered an is- 
sue of fact to the entire declaration, and on this issue, 
was the case tried in the Circuit court. It is clearly 
competent for a party to admit the degal sufficiency of the 
cause of action with which he is charged by the plead- 
ing, and only put his adversary upon proof of its exis- 
tence in point of fact. 

The first count set forth the cause of action as it was 
proved at the trial, and if it did not show a liability, the 
plaintiff should have demurred to that count, unless he 
was unwilling to avail himself of a legal advantage. 
His omission to except to the declaration in the Circuit 
court, precludes objection here. If injustice has been 
done him, the fault is not in the law, but in himself, in 
not presenting his defence in such a form as to authorise 
its consideration. 

It will follow, from what we have said, that the 
charge of the Circuit court was correct, so far as it as- 








512 REPORTS OF CASES IN 


Se 





Reid vs. Edwards. 


sumes the right of the defendant in error to recover, if 
he has paid the sum of money which he stipulated with 
the plaintiff to pay him: the payment of the money was 
the only act to be done by the plaintiff. So that the 
court merely determined, if the defendant had performed 
his part of the contract, wrder the siate of the pleading, 
the plaintiff was responsible to him in damages. 

It is, however, argued, that the charge to the jury is 
erroneous, in supposing that the subsequent levy by the 
sheriff afforded no excuse for the non-performance of the 
plaintiff’s contract. The rules for the construction of 
contracts, whether verbal, written. or under seal, are the 
same. All contracts are to be performed according to 
their legal interpretation, and where a party undertakes 
expressly for the performance of some act, his positive en- 
gagement casts upon him a duty, the discharge of which 
cannot be excused, by showing hisinability, by reason of 
the lawful interference of some third person—(See Chitty on 
Con. 272, 273.) By neglecting to qualify his contract, 
so as to make such an excuse available, he waives it as 
a defence against a recovery of damages for non-perfor- 
mance. This point we understand to have been in effect 
‘determined in Perry vs Hewlett, (5 Porter's R. 318.) 

It is needless to consider what (under a proper state of 
case,) would be the effect of the payment of the money 
by the plaintiff, to the execution creditor, as the question 
was not raised below, and it does not appear when the 
payment was made, whether before or after suit brought. 

Considering the case only as it is presented by the plea- 
dings, and not as it might possibly have been presented, 
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we éhink t there is no error in the instruction given to 
the jury. 
The judgment is consequently affirmed. 


WOMACK, ADM R US. DEARMAN, 


1. The constitutional courts of the United States are not viewed 
as foreign tribunals.—They are domestic tribuna!s, whose 
proceedings all other courts of the country, are bound to re- 
spect, and receive—when exemplified under the seal of the 
courts; and such seal is presumed to be known, and establishes 
itself, in the same manner as each court within a State, is pre- 
sumed to know, and recognise, the seal of any other court 
within the same State. 


2. No distinction can be made, as to the manner of proving the 
proceedings of the courts of the United States, established in 
a territory, and those of the courts of the same character, es- 
tablished within the limits of a State. 


3. Dubitatur—whether a territorial court, created by the local 
legislature of a territory, can be viewed in any other light than 
the courts of a foreign country. 


Wrror to the Circuit court of Sumter county. 

Debt on judgment—tried by Judge P. Martin. 

This was an action of debt on a judgment obtained 
in the Superior court of Hscambia county, West Florida. 
Plea, nul tiel record ; Which was sustained by the court. 

On the trial of the case, plaintiff offered in evidence, 
the transcript of the judgment, which was certified by 
the clerk, with the seal of the court affixed :—to which 
was appended the certificate, under seal, of the judge of 
ae 65 
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the United States District and Superior Court of West Flo- 
rida, that the attestation was in the proper hand-writ- 
ing of the clerk, and was in due form of law. 
Defendant objected to receiving the transcript, on the 
ground, that the certificates of authentication, were not 
sufficient to authorise the record to be read; which ob- 
jection the court sustained ;—and decided, that to au- 
thorise the transcript to be read upon tke trial of the 
cause, it must be authenticate, under the great seal of 
the executive department of the territory of Florida. 
Plaintiff in error, assigned—the re‘ection of the record, 
offered to support the issue, on tLe plea of nul ¢iel record. 





Thornton, for the plaintiff in error. 
Erwin, contra. 


GOLDTHWAITE, J.—The question presented by this 
record, is one of novelty, and has not hitherto Leen rais- 
ed, or decided by any court, so far as we can ascertain. 
Itis as to the mode by which the judgments of the courts 
of the territories of the United States are to be proved, to 
authorise them to be admitted as evidence in a State 
court ;—or rather, if such a judgment can be evidenced 
by the certificate of the clerk of the court rendering the 
same, under its seal, and with the additional certificate, 
in conformity with the requisitions of the several acts of 
Congress, providing the manner in which similar pro- 
ceedings of the State courts shall be certified ? 

It is admitted to be doubtful, whether Congress has 
the power to legislate on this subject—as the constitu- 
tion only authorises it to prescribe the manner in which 
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the puoslic acts, records and judicial proceedings of the 
States, shall. be proved; but it is insisted that on ge- 
neral principles of comity, the proceedings of the terri- 
torial courts are admissible in evidence, when certified 
by the clerk and judge—iu as much as these courts ema- 
nate from the author.ty of tue United States—which 
can not be conside ‘vd as ‘a foreign government; and 
conseqg teutly, tie p.o-eedings cf these courts ought not 
to be roverned by the rulcs of evidence which apply to 
the proof of the proceetiues cf foreign courts. 

This argument is certainly entitled to much weight, 
but can not, in our opinion, be supported to the extent in 
which it is announced; because its effect would be, to 
place the records and proceedings of territorial courts on 
higher ground than can be claimed for those of the 
States. 

Without the aid of the constitutional provision, this 
kind of proof would be governed and regulated by the 
laws of the several States; and it is not a matter of 
doubt, that previous to the formation of the old confede- 
racy, they were in all respects foreign to each other, and 
no more respect was due, of right, to the proceedings of 
the courts of one, when introduced in evidence in the 
courts of another. than was due to those of any’ other 
foreign nation. As no different rule is prescribed by the 
constitution, it is not perceived how the ¢erritorial courts 
of a territory can be viewed in any other light, than those 
of another country. But an assential difference is sup- 
posed to exist, between ¢éerritorial courts, properly so call- 
ed, and courts of the United States established in a territo- 
ry. Congress is not restricted by the constitution from 
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establishing s' coorts; and no distinction can be 
made as to the manner of _ .. ving their proceedings and 
those of courts of the same character, established within 
the limits of a State. 

This distinction, between a territorial court and a 
court of the United States, is adverted to by Judge Story, 
in his Commentaries on the Constitution; in which he 





observes —“ If the power 0 : te courts is given to the 
territorial legislature, e courts are to be deemed 
strictly territor «|. in no seuse, constitutional courts, 
in which the judicial »o. ers couferred by the constitu- 


tion, can be deposited,-They are incapable of receiving 
it."—(3 Story’s Com. 196.) 

Keeping in view this distiiction, the argument of the 
counsel for the ;:!aintilff in error, is correct. The consti- 
tutional courts of the United States certainly can not be 
considered as foreign, in any sense of the term. They 
are domestic tribunals, whose proceedings, all other 
courts of the country are bound to respect and receive, 
when exemplified under the seal of the courts ; and such 
seal is presumed to be known, and establishes itself, in 
the same manner, as each court within a State is presum- 
ed to know and recognise the seal of any other court 
within the same State. This point was decided by the 
Supreme court of New-York, in the case of Pepoon vs. 
Jenkins—(2 Johns. Cases, 119,)—and this decision has 
ever since been acquiesced in. 

In this aspect of the case, it becomes wholly unneces- 
sary to agitate the question, whether the supplemental 
act of Congress, of twenty-seventh of March, eighteen 
hundred and four, is warranted by the terms of the con- 
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stitution—if it shall be ascertained that the judgment 
sought to be introduced in the court below, is that of a 
constitutional court of the United States, and not that of 
a territorial court crcated by the local legislature of a 
territorial government. 

From the certificate of the clerk, made part of the 
record by the bill of exceptions, we are informed that 
the judgment was rendered by the Superior Court for 
Escambia county, for the western district of Florida.— 
This court is one of those which was.established by act 
of Congress of the twenty-sixth of May, eighteen hun- 
dred and twenty-four, and is invested with all the pow- 
ers of the District court of the United States for the Ken- 
tucky district, in addition to the powers of taking cogni- 
zance of all matters aris ng under the laws of Florida. 

It will thus be perceived, that this court is of the same 
description with the District courts of the United States, 
established in the States proper: and that its proceed- 
ings, under the decision before adverted to, can be given 
in evidence, When certified by its clerk under the official 
seal. 

It results from these views, that the record introduced 
in the court below, was sufficient to maintain the issue 
of nul tiel record, and judgment should have been render- 
ed on this issue, for the plaintiff, instead of the defendant 
below. ; 

Let the judgment be reversed, and the cause remand- 
ed. 
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NOCKERY vs. DAY. 


1. The introduction of a note declared on, is not sufficient to 
support an issue, formed, on the allegation of a subsequent 
promise, in a replication to a plea of infancy. 


2. The introduction into a replication, of a protestation against 
the truth of the plea, cannot have the effect to render it neces- 
sary for the defendant to , rove that, which the replication 
confesses and avoids. 


3. Where a defendant pleads infancy, to p'aintiT’s declaration 
on a promissory note, and plaintiff replies a subsequent pro- 
mise; he admits the truth of the plea, and proof of a subse- 
quent promise or ratitication of the contract alleged in the de- 
elaration, is necessary to be shewn affirmativeiy,—notwith- 
standing the protestation contained in the replication. 


Error to the County court of Tuskaloosa. 

Assumpsit on a promissory note. Plea, infancy and 
non-assumpsit. Replic: tion to the plea of infancy, to 
wit: “The plaintiff protesting, that cefendant was not 
an infant, as alleged in his plea, says, that after he came 
of age, he promised to pay said note,” &c. ‘To which re- 
plication, there was arejoinder and issues. Verdict for 
plaintiff. 

The bill of exceptions stated, that all the evidence of- 
fered by plaintiff, was the note on which the action was 
brought. Defendant offered no evidence, but asked the 

| court to instruct the jury, that under the issue formed 
upon the replication of a subsequent promise, after the 
infant became of age, the plaintiff must prove the repli- 
cation to be true. in fact, to the satisfaction of the jury, 


oo > al 
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to enable him to recover. ‘The .ourt declined to charge 
in the manner requested, «aud instructed ‘the jury, that 
the general issue being pleaced, defendant, notwithstan- 
ding the special plea of infancy, and the replication of 
a subsequent promise, must she himself to have been 
an infant, to entitle him toa verdict. All of which was 
here assigned as error. 


Crabb, for plaintiff in error. 
Peck, contra. 
’ 

GOLDTHWAITE, J. --TPae cause of action is a promis- 
sory note, to which, amongst other things, infancy is 
pleaded. The plaintiff replies a subsequent promise 
made by the defendant, after attaining his full age, and 
protesting that he wes not an infant when the note was 
made. On this replication, issue is joined. The only 
question presented by the bill of exceptions is, whether 
this issue could be maintained by the introduction of the 
note declared on, without evidence of any subsequent 
promise to pay the saine. 

The introduction into this replication of a protestation 
against the truth of the plea, caunot have the effect to 
render it necessary for the defendant to prove that, which 
the replication confesses and avoids. 

The sole object of special pleading is to narrow the 
matters in dispute to a single point; but this object can 
never be attained, if parties are permitted to evade the 
effect of an admission, by a protestation against the truth 
of the very matter necessary to be admitted, before it can 
be avoided. 
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But it is insisted, thut the fucts of this case constitute 
an exception to the general rules of pleading and evi- 
dence, and that such exception is recognised and en- 
forced by authority. The case of Borthwick vs. Car- 
ruthers, (1 Term Rep. 648,) does not sustain the defen- 
dant in error in this position. The facts of that case 
were as follow: To an action for goods sold and deliver- 
ed, the defendant, amongst other things, plead infancy. 
The plaintiff replied a subsequent promise after the de- 
fendant attained his full age. ‘To this, the defendant 
rejoined, that he did not promise after he had attained 
his full age; and on this rejoinder, issue was taked to the 
country. The plaintiff proved a proinise, and rested his 
case. This was held to be suificient, as the infancy of 
the defendant was a fact which must be presumed to be 
exclusively within his knowledge; that after proof of a 
promise, as the presumption of capacity then arose, it 
was necessary for the defendant to repel this presump- 
tion by proof. 

It will be perceived, that the case cited does not deter- 
mine that the proof of the facts alleged in the declaration 
would have been sufficient to support the issue formed 
on the allegation of a subsequent promise. Evidence was 
introduced of a promise, which must of necessity have 
been subsequent to the sale and delivery of the goods, 
and this promise supported the issue, as the legal pre- 
sumption of capacity thence arose. In the present case, 
if the plaintiff had made proof of any promise subsequent 
to the making of the note, the same presumption of ca- 
pacity would have arisen, and the issue would have been 
supported without further proof. This presumption 
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could only have. been repelled by the introduction of ev- 
idence by the defendant, showing his incapacity by rea- 
son of non-age. 

The case of Thornton vs. Illingworth, (2 B. & C. 824,) 
presented a state of facts very similar to those shewn in 
this case, and it was insisted that a subsequent promise, 
made after the cominencement of the suit, would maintain 
the action. The court decided that it would not, as it 
could not be referred to the original contract or consid- 
eration. Without entering into the inquiry, how far 
such a promise made here would be considered as sup- 
porting the original contract, it may be observed, that if 
proof of the original contract on/y would support the re- 
plication of a subsequent promise, it Was certainly a very 
unimportant matter to prove a subsequent promise, whe- 
ther before or after the commencement of the suit. 

In the case of Goodsell vs. Myers, (3 Wend. 479,) on a 
case presenting a state of pleadings and preof very simi- 
lar to the one at bar, the identical question now raised, 
was decided. The court there, had no doubt that the in- 
fancy of the defendant was admitted by the pleadings, 
and that proof of a subsequent promise or ratification 
was necessary to be shewn affirmatively. 

These authorities, and the reason of the case, lead us 
to the conclusion, that the court below erred in giving 
and refusing the instructions stated in the bill of excep- 
tions. 

The judgment must be reversed, and the case reman- 
ded. 
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LEWIS, €t UX. vs. MOORMAN. 


1. By the act, authorising the sale of lands, granted by Congress 
for internal improvement, the State cannot “enforce its claim for 
the purchase money, against a purchaser, for a failure to pay 
the instalments:—On such failure, the lands revert to the 
State. 


2. Therefore, where lands have been thus purchased, and the in- 
stalments have not been paid by the vendee, in his life time,— 
there rests on his personal representative no. legal obligation, 
tordischarge them, out of the assets of the estate. 


3. And, a claim of dower, can not rest upon the payment, thus 
made, illegally, by the personal representative, of instalments 
due on such lands. 


4. The act of 1816, endowing widows in ail purchased of the 
United States, on which partial payments only were made, at 
the time of the husband's death, and afterwards completed by 
the personal representative, —has become obsolete. 


5. And an equity, under this statute, cannot be extended to a 
claim of dower, in lands purchased of the State of Alabama. 


6. Where the purchase money of lands, bought of the State, has 
- been paid by a vendee, before his death,—the widow is dowa- 
ble, though the title be not perfected at that time. 


: Error to the Circuit court of Franklin county, exercis- 
ing chancery jurisdiction. 

Petition for an allotment of dower, tried before Judge 
Coleman. Petitioner prayed for an allotment of dower 
out of lands, purchased by her former husband from the 
State, under the act authorising the sale of lands granted 
by Congress to the State for internal improvement. At 
the death of the husband, full payment had not been 
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made for the land, but the administrator had since com- 
pleted the payments out of the assets of the estate. 

To the petition, there was a demurrer interposed by 
the administrator.—which was sustained by the court. 

The plaintiffs in error assigned, that— 

1. The court below erred in sustaining the demurrer 
to the petition ; 

2. In rendering final judgment against plaintiffs on 


demurrer. 


Martin, for plaintiff in error. 
Peck, contra. 


ORMOND, J.—The right to dower is aserted by the 
plaintiffs counsel, under the equity of the act endowing 
widows in lands’ purchased of the United States, on 
which partial payments only had been made at the time 
of the husband’s death, and the title afterwards comple- 
ted by the executor or administrator—as by the provi- 
sions of the act, they were under certain circumstances 
permitted to do. 

It is not insisted, that this act, in terms, embraces this 
case—but it is contended, that it is within the equity of 
that statute. At the time of the passage of that act, a 
very considerable portion of all the lands in the State 
were held under the general government, by an incom- 
plete or inchoate title. ‘To answer the exigency of this 
particular state of things, the act in question was passed, 
which, in its nature, was temporary, and having accom- 
plished the objects for which it was designed, has be- 
come ohsolete, and was not transferred into Aikin’s Di- 
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gest. No advantage, therefore, can be derived from that 
statute by the petitioner, unless she can bring herself 
Within its terms. But the land, in this case, was pur- 
chased of the State of Alabama, and of course is not 
within the terms of the law,—and as to any equity ari- 
sing under it, it is a sufficient answer, that it was tem- 
porary in its nature, designed to remedy a particular 
mischief, and cannot therefore be extended beyond the 
object in view in its enactment. 

It is also insisted, that the law giving widows dower 
in trust estates, is applicable to thiscase. 'The law is on 
the 9th page of Aikin’s Digest, section 38. “Where any 
person, to whose use, or in trust, for whose benefit, ano- 
ther is, or shall be seized of land, tenements or heredita- 





ments, hath or shall have such inheritance in the use or 
trust, as that if it had been a legal right, the husband or 
wife of such person would then have been entitled to 
curtesy or dower; such husband or wife shall have and 
hold, and may, by the remedy, proper in similar cases, 
recover curtesy or dower of such lands, tenements or he- 
reditaments. 

If, at the death of the husband, the purchase money 
had been paid to the State, there can be no doubt the 
widow would be entitled to dower. It is, however, sup- 
posed, that inasmuch as the amount due on the lands at 
the death of the husband, has been paid by the adminis- 
trator out of the assets of the estate, thereby exhausting, 
to that extent, the share of the widow in the personalty, 
she is entitled to dower out of the subject into which the 
personalty has been converted. : 

: This argument, admitting, for the present, it is well 
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founded, rests on the supposition, that,the debt due the 
State is such a charge on the personalty, asthe heir can 
call on the executor to discharge. By reference to the 
sixteenth section of the act Which authorised the sale of 
the lands in question, it will be seen that the State could 
not enforce its claim for the purchase money, against a 
purchaser, for a failure to pay the instalments, but that 
on such failure, the land reverted to the State. This 
principle is established in the case of the Trustees of the 
University vs Winston, (5 Stew. & Por. 17.) 

It follows, that if there was no legal obligation on the 
executor to pay the reinaining instalments due the State, 
he could not, by any act of his, affect the right of the wi- 
dow to her distributive share of the personalty. The 
argument, therefore, founded on the supposition, that the 
widow’s share of the personalty might be exhausted in 
the payment of the land, and that therefore she is enti- 
tled to dower, fails. 

What would be the right of the widow, in a case 
where the husband left land on which a sum of money 
was due, which the executor was under a legal obligation 
to pay, is a question of the gravest import, which has not 
yet been raised in this State, and upon which we express 
no opinion. 

There are other errors in the record, upon which, as 
the view we take is decisive of the case, We eXpress no 
opinion. The judgment is affirmed. 
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THE STATE Us. LASSLEY. 


1. Where it appears from an entry on the record, that the grand 
jury elected, impanneled, sworn and charged, returned a 
bill of indictment ; it must be intended to have been done as 
the law requires—the reverse not being shewn by plea; and 

that they retired from the presence of the court, after having 
been qualified for the performance of their duties. 


2. Where an indictment has one good count, though it has seve- 
ral that are bad, a general finding will be ‘referred to the good 
count, and will be sustained by it. 


3. Whether it be necessary, in an indictment, to set out a day 
certain, on which the offence charged, was committed, quere. 


Error to the Circuit court of Cherokee. 

Indictment for playing at cards—tried before Judge 
Shortridge. Plea, not guilty. Verdict, guilty. 

Defendant moved to arrest the judgment, on the 
grounds—That the grand jury were not sworn; and 
that the indictment was defective. ‘The indictment con- 
tained three counts; the second of which did not allege 
a day certain, on which the offence alleged was commit- 
ted—which motion the court declined hearing, on ac- 
count of the defendant’s not being personally present in 
court. 


Martin, for the plaintiff in error. 
Attorney-General, contra. 


COLLIER, C. J—The defendant was indicted for 
playing at a game with cards, at a place forbidden by 


law—and pleaded not guilty. 
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After conviction, his counsel moved in arrest of judg- 
ment— 

First. It did not appear that the jury were regularly 
sworn and empanneled. 

Second. The indictment was insufficient. 

But the court refused to consider of the motion, unless 
the defendant himself appeared in court ; and thereupon, 
referred as novel and dificult, for the decision of this 
court—the propriety of its refusal to entertain the motion in 
arrest of judgment, and the sufficiency of the reasons there- 
Jor, as assigned by counsel. 

It will be needless to examine the first question sent 
up, if the reasons assigned for the action of the court, 
were not such as to warrant an arrest of the judgment. 
We will then, first dispose of the latter question. 

In the preliminary entry, which recites the venire fa- 
cias, and the drawing of the grand jury, it does not ap- 
pear that they were sworn and charged ; but immediate- 
ly there-under, we find the following: “ The grand ju- 
ry, elected, impanneled, sworn, and charged to enquire 
for the body of Cherokee county, returned into open 
court the following bills of indictment, &c.” Among 
them is that on which the defendant was tried. Now, 
here is an entry made under the supervision of the court, 
which informs us that the grand jury were sworn and 
charged. We must intend it to have been done as the 
law requires—as the reverse is not shewn by plea.— 
They “returned into open court”—which implies, with 
all force, that they had retired from the presence of the 
court, after having been qualified for the performance of 
their duties. Conceding that the qualification of the 
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grand jury should appear of record, e/sewhere than in the 
indictment itself, we think this is sufficiently shown— 
(though not with the usual formality,) to sustain the 
verdict. 

The first count in the indictment charges, that the de- 
fendant and another, “on the ninth day of October, in the 
year of our Lord eighteen hundred and thirty-seven, in 
the county aforesaid, did play at a game with cards, in 
a public place, &c.” . 

The second count charges, that the defendant and an- 
other “did play at a game with cards, in a store-house 
for retailing of spirituous liquors, &c. on the day and 
year aforesaid.” 

No objection is made to the first count; but it is said 
that the second is defective, in not alleging the offence 
to have been committed on ihe day and ycar aforesaid, or 
on some particular day. ‘The necessity of laying a day 
certain in an indictment, has been regarded by high au- 
thority, as at least, questionable.—(The People vs. Van 
Santvoord, et al—9 Cowen’s R. 660.) Yet, conceding 
that it is indispensable, and in the present case, it can 
avail the defendant nothing—the first count is confessed- 
ly good. And it has been heretofore determined, upon 
very full consideration, that where an indictment has 
one good count, though it has several that are bad, a 
general finding will be referred to, and sustained by the 
good count.—(The State vs. Coleman—5 Porter's R. 32.) 

So that, without examining the propriety of the refu- 
sal by the Circuit court, to entertain the motion of the 
defendant’s counsel, we are satisfied that the reasons in 
arrest of judgment were insufficient, and that the judg- 
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ment of that court, as to the questions referred, be af- 
firmed. 


KIRKSEY US. BATES, SUIViVOr. 


1. A Notary Public is an officer known to the law merchant, 
and of consequence to the common law, of which it is a part. 


2. Notaries Public are authorised by the common law to provide 
their own seals. 


3. The creation of the office of Notary Public by statute, autho- 
rises the officer to act in the form prescribed by the common 
Jaw, as itis impossible for him to use the seal required by the 
Legislature: the right to perform notarial acts having also 
been recognised by several subsequent statutes. 


4. The requisitions of the seal, prescribed by the act of eighteen 
hundred and three, must be regarded as obsolete, by the omis- 
sion to declare what are the arms of the State. 


Wrror to the Circuit court of Marengo. 

Assumpsit, tried before Judge Chapman. 

This was an action of assumpsit, on an inland bill of 
exchange, protested for non-payment. On the trial, an 
exception was taken to the notarial seal, as being insuf- 
ficient to establish the protest, because it did not appear 
to have been engraved with the arms of the State, as di- 
rected by the statute; and because, instead of being sub- 
scribed with the name of the notary, it contained the in- 
itials of his name only. The objection was overruled, 
and a verdict rendered for plaintiff. 

ae 67 
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Plaintiff here assigned for error, the admission of the 
protest as evidence. 


Street § T'hornton, for plaintiff in error. 
Erwin, contra. . 


COLLIER, C. J.—By the act of eighteen hundred and 
three, entitled “an act concerning notaries public,” (Aik. 
Dig. 326,) the Governor is invested with power to ap- 
point a competent number of notaries public, of persons 
resident within the then territority, not to exceed in num- 
ber more than two, to reside in any one county. The 
notaries thus appointed, are authorised to administer 
oaths or affirmations according to law, in all matters be- 
longing or incident to their notarial office—to receive 
proof or acknowledgement of all instruments of writing 
relating to commerce or navigation—-such as bills of sale, 
bottomries, mortgages, and hypothecations of ships, ves- 
sels or boats, charter-parties of affreightment, letters of 
attorney, and such other writings as are commonly 
proved or acknowleged before notaries within the United 
States; and also to make declarations, and testify the 
truth thereof under their seal of office, concerning all 
matters by them done in their respective offices. 

The act, then, after providing for the registry of the 
official acts of notaries, the certification of copies, and the 
deposit and safe-keeping of their registers upon the death 
of a notary, proceeds as follows: “Every notary shall 
provide a public notarial seal, with which he shall au- 
thenticate all his acts, instruments and attestations; on 
which seal shall be engraved the arms of this territory, 
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and shall have for legend, the name, surname, and office 
of the notary using the same, and the place of his resi- 
dence.” The remaining section merely prescribes the 
oath to be taken, and the bond to be executed by a no- 
tary. ‘The act of eighteen hundred and fourteen, autho- 
rises a justice of the peace to discharge the duties of a no- 
tary public, Where he is absent or incapable of acting. 
The act of eighteen hundred and nineteen, provides an 
oath and bond for notaries, and changes the mode of 
their appointment, so that now the judge of the County 
court, and any two of the commissioners of revenue and 
roads, shall recommend to the Governor a proper number 
of persons to act as notaries public in their county, 
whose duty it shall be to commission the persons recom- 
mended—(Toulmin’s Dig. 676; Aik. Dig. pages 86, 326, 
327.) These are the only statutes in regard to the ap- 
pointment and gualification of notaries. 

A notary public is an officer long known to the civil 
law, and designated as registrarius, actuarius, OY scrivart- 
us. Anciently, he wasa scribe, who only took notes or 
minutes, and made short drafts of writings and instru- 


? 7 


ments, both public and private. At this day, in most 


1 


countries, a notary pu 
deeds or writings, to make them authentic in another 


Nic is one who publicly attests 


country; but principally in business relating to mer- 
chants. In England, several statutes have at different 
periods been enacted, regulating the appointment of that 
officer, and to some extent defining his duties—(41 Geo. 
Ill, c. 79; 3 and 4 W. 4ch.70.) But none of these sta- 
icular seal to be employed bya 


tutes prescribe ibe part 
notary, so far as we have been able to ascertain their 


terms 
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A notary public, it has been said, is an officer known 
to the law of nations ;—hence his official acts receive cre- 
dence, not only in his own country, but in all others in 
which they are used as instruments of evidence. He is 
certainly recognised by the law merchant, and his acts, 
to some extent, are indispensable to its efficacy. As in 
the case of a foreign bill, a protest,is necessary to shew 
its dishonor by the refusal of the drawee to accept or pay 
it, and can only be excused, by proving either that the 
drawer had no effects in the hands of the drawee, and 
no reasonable expectation that the bill would be honor- 
ed, or that the drawer has waived its necessity by a 


~~ promise to pay, under a knowledge of the circumstances 


—(Legge vs. Thorpe, 12 East’s R. 171.) 

When a statute creates an office previously known to 
the common law, for the purpose of ascertaining the du- 
ties of the officer, and the manner in which they are to 
be exercised, reference must be had to that /aw in the ab- 
sence of legislation. Let it be supposed, then, that the 
legislature had merely provided for the appointment and 
qualification of notaries public, Without attempting to de- 
fine their powers, or to declare how their acts were to 
be authenticated, and it cannot be doubted that notarial 
acts, Would have been required to be done, according to 
the forms‘used at the common law. Now, according to 
that law, a notary was required to provide his own seal, 
with such inscription as his judgment or fancy might 
dictate. But let us suppose farther, that the legislature 
have created such an office, and directed the officer to per- 
form his duties in a particular manner, the practicabili- 
ty of which, depends upon some act first to he done by 
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that body, shall its omission deprive the officer of all au- 
thority? It is unnecessary to answer this question. For 
the legislature, in all its enactments since eighteen hun- 
dred and three, in regard to notaries, treat them as offi- 
cers invested with all power which ordinarily belong to 
their offices. And even as late as eighteen hundred and 
twenty-eight, it was enacted, that “The protest of a no- 
tary public, which shall set forth a demand, refusal, 
non-acceptance or non-payment of any inland bill of ex- 
change, or other protestable security, for money or other 
thing, and that legal notice, expressing in the said protest, 
the time when given of such fact or facts, was personally, 
or through the post office, given to any of the parties en- 
titled by law to notice, shall be evidence of the facts it 
purports to contain, and entitle the holder of such secu- 
rity to the damages to which, by law, he may be enti- 
tled.” 

Why was this law enacted by the Legislature, if it 
did not suppose that our notaries public Were invested 
with all powers appertaining to their offices? Yet this 
could not be, if it were necessary to the validity of their 
acts, that they should be attested by such a seal as they 
are directed by the act of eighteen hundred and three, 
to provide. Our statute book does not inform us what 
device has been adopted to represent the arms of the ter- 
ritory of Mississippi or Alabama, or of this State; and 
the public acts of the executive branch of the govern- 
ment (if competent to the task,) are alike silent. 

It is however, argued for the plaintiff, that the in- 
scription made upon the seal of the State, must be taken 
to be the arms of the State. Strange as it may seem, 
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the only legal provision extant, in regard to a public 
seal in either of the territories to which we have referr- 
ed, is to be found in an act of Congress of seventeen hun- 
dred and ninety two, in regard to the territory north 
west of the river Ohio, which, by a subsequent act was 
applied to the Mississippi and Alabama territories. The 
provision referred to, is as follows: “ The secretary of 
state shall provide proper seals for the several and re- 
spective public offices in the said territories,” (Turner's 
Miss. Dig. p. 40, sec. 8.) Here, we discover no particu- 
lar seal is prescribed, but a mere direction is given to 


” 


provide a seal for each public ajjicee By the twelfth sec- 
tion, fourth article of our Constitution, it is ordained, 
that “there shall be a seal of this State, which shall be 
kept by the governor, and used by him officially ; and 
the present seal of the territory shall be the seal of the 
State, until otherwise directed by the General Assembly.” 
This is all we can find in relation to a seal. What is 
represented by its impression, we are not informed, 
otherwise than by its inspection. By a public ceal, we 
legally understand, an impression made of some device, 
by means of a piece of metal or other hard substance, 
kept and used by public authority. What that impres- 
sion is, unless prescribed by law, or other public act, 
can not be known but in the way we have mentioned. 
Arms, in the sense in which they are used in the act of 
eighteen hundred and three, in regard to notarial seals, 
clearly mean the armorial ensigns of a State or political 
community, intended to distinguish it from others, which 


is usually transferred to its national flags or banner.— 
Yet, perhaps a public flag can not always be considered 
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as a true indication of the arms of the country to which 
it belongs; for most countries have two banners—the 
one borne by vesseis of war, and the other, by those en- 
gaged in commerce. 

In the days of chivalry and knight errantry, and at 
the present time, Where distinctions are recognised by 
law, between wealth and other adventitious influences, 
and property or weakness, the adventurous and the great 
have adopted their insignia, suggested by valorous achiev- 
ment, or other causes. ‘These are called their arms or 
family escutcheon, and are usually engraved on their 
seals. Yet, does it follow, that by the mere adoption of 
a seal, to give solemnity or validity to contracts, the en- 
signs armorial of a family are also adopted, and that 
the device upon the seal repsesents them? It is appre- 
hended not. 

In respect to the legend, as the engraving directed by 
the act can not be made, the legend is, in our opinion, 
unnecessary. 

Our conclusion, from the best examination we can 
give the question presented by the counsel at bar, is— 

1- That a notary public is an officer known to the 
law merchant, and of consequence, to the common law, 
of which it isa part. 

2. That notaries public were authorised, by that law, 
to provide their own seals. 

3. That the creation of the office by statute, author- 
ises the officer to act in the form prescribed by the com- 
mon law, as it was impossible for him to use the seal 
required by the legislature ; the more especially as the 
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right to perform zxotarial acts, has been recognised by se- 
veral subsequent statutes. 

And lastly—that the requisition of such a seal as the 
act of eighteen hundred and three describes, must be 
considered to be obsolete, by an omission to declare 
what should be the arms of either of the territories or 
this State. 

The consequence of which is, that there is no error in 
the record, and the judgment is affirmed. 
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1. A payment made on a note is equivalent to an admission, that 
at the time of the payment, the debt was due, but the party re- 
lying on such payment must prove its date ;—as, to permit that 
fact,to be established by the credit entered on the note, would 
be allowing the party relying on it, to make evidence for him- 
self. 

2. Where a party, by a demurrer to evidence, takes from the ju 
ry their legitimate business, the court will incline against hint 
in cases where the tendency of the proof is doubtful. 

3. It is a well established rule, that payment of part of a debt’ 
removes the bar of the statute of limitations, so as to prevent 
the statute from running previous to such payment. 


Srror to the County court of 'Tuskaloosa. 

This was an action of assumpsit upon a promissory 
note, signed by the defendant inerror. ‘To the declara 
tion, the defendant plead, the general issue, and the sta 
tute of limitations. 

The writ was issued on the twenty-fifth day of 
March, eighteen hundred and twenty-nine—The note 
was dated the fourteenth day of february, eighteen hun 
dred and twenty-three, and was payable one day after 
date. 

The plaintiff offered in evidence the note declared on 


upon which appeared the following endorsements : 


“Sept. 21, 1821. Reeeived of the within amount 
sixty dollars.” 
“Mareh 24) PS55 Revejved of the vifhin note. one 


TP. Os 
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hundred and twenty-seven dollars, sixty-nine cents, in 
Bend’s note.” 

The plaintiff proved by a witness, that a short time 
before the suit was brought, he (the witness, called on 
the defendant, in behalf of the plaintiff, for payment of 
said note; when the defendant informed the witness 
that the note was just, but that there was a credit to 
which he was entitled, on account of a claim on one 
Bend: that thereupon the witness stated to defendant, 
there was a credit on the note for the Bend claim. 'The 
witness also stated, that according to his best recollec- 
tion, he showed to the defendant the note and credit. 

The defendant’s counsel having demurred to the evi- 
dence, the case went to the court, who sustained the de- 
murrer, and gave judgment for the defendant. 





Crabb, for plaintiff in error. 
Peck, contra. 


ORMOND, J.—Scarcely any subject has been more pro- 
lific of disputes and subtle distinctions, than the statute 
of limitations, and it is a matter greatly to be regretted, 
that the plain letter of the statute has ever been depar- 
ted from. In the case of St. John vs. Garrow, (4 Porter, 
223,) it was held, that an acknowledgment of a subsis- 
ting liability, will take a case out of the statute; and in 
the case of Watson vs. Dale, (1 Porter, 243)—that a pay- 
ment endorsed on a note, would remove the bar of the 
statute. A payment ona note is, we think, precisely 
equivalent to an admission, that at the time of the pay 
ment, the debt is duc: hut itis neecssary that the party 
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relying on such payment, should prove the date of the 
payment: to permit that fact to be established by the 
credit entered on the note, would be manifestly allowing 
the party relying on it, to make evidence for himself. 

The question, then, which the court, under the issue, 
had to try, was, whether the payment relied on to take 
the case out of the statute, was made at the time it bears 
date. This fact is to be ascertained by the testimony. 

The witness who presented the note to the defendant 
in error, states that when he called on him for payment 
. of the note, he admitted it was just, but that he was en- 
titled to a credit on account of a claim against a certain 
Bend; the witness then informed him that there was 
such a credit on the note, and that according to his best 
recollection, he showed the note and credit to the defen. 
dant. 

The court being, by the demurrer to evidence, substitu- 
ted for the jury, and required to draw all such conclu- 
sions from the testimony as a jury could reasonably in- 
fer, let us enquire what the effect of this proof is. The 
Witness, it is true, docs not swear positively that the de- 
fendant saw the note, and the credit endorsed on it, but 
as mathematical certainty is not required, and as there 
was no testimony impeaching the recollection of the wit- 
ness, the testimony must be held as establishing the fact, 
that the defendant saw the credit on the note. The lan- 
guage used by him, it is true, implies something short of 
absolute certainty, but this is the case with all parol 
testimony. In every case, a witness swears according 
to his best recollection, and whether he expresses himself 
thus or not, there is always a possibility that he may be 
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mistaken. We cannot doubt that a jury would consider 
the fact as proved. 

What is its effect? It is an established principle, that 
silence, when a statement is made from which acharge 
is to arise, is sufficient to authorise a jury to infer that 
the charge istrue. ‘This inference is founded on an ob- 
vious principle of human nature, and is constantly acted 
on, not only in the jury box, but in the business of life. 
It is by no means conclusive, and is perhaps the weakest 
of all testimony, on which to form a verdict; yetit isa 
conclusion which the jury may draw from the fact. It 
is a presumption which cannot be considered a violent 
one. If gentlemen will, by this proceeding, take from 
the jury their legitimate duties, and devolve them on the 
court, they must expect that the court will incline against 
them, in all cases where the tendency of the proof is 
doubtful. 

We think, therefore, that as it is fair to infer that if 
the date of the credit had not been correct, the defendant 
would have objected to it, for that cause—it must be 
considered as proven, that he admitted the credit as 
made. ‘This brings the case within the influence of the 
decision cited from 4th Porter, which is also an authori- 
ty to show that the proof was properly admitted, under 
"a general replication to the plea. 

We have been urged to decide in accordance with the 
latest decisions, that an express promise is necessary to 
take a case out of the statute of limitations. 

We understand it to be Well established, that a pay- 
ment. of part of the debt removes the bar of the statute, 


80 as to prevent the statute from running. previous to 
such payment 


a 
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The judgment of the court below is reversed, and 
judgment to be rendered here. 


Judge Collicr having once been of counsel in this case, 
did not sit at the argument. 


ROBERTSON Us. BREEDLOVE. 


1. One who takes a bill or note after it is due, takes it subject to 
all objections, in respect of want of consideration, or illegality, 
and all other objections and equities, affecting the instrument 
itself, and to which it was liable, in the hands of the person 
from whom he takes it. 


2. But this rule applies only to equities, arising out of the note 
or bill transaction itself, and the holder is not subject in re- 
spect of a debt, due from the indorser to the maker of a note, 
arising out of a collateral contract. 


Error to the Circuit court of Montgomery, 

Assumpsit upon a promissory note against the maker, 
tried before Judge Crenshaw. The action was brought 
by the plaintiff, as bearer-—the note being made paya- 
ble to Thomas W. Breedlove, or bearer, at two days af- 
ter date, and dated the thirteenth of August, eighteen 
hundred and thirty-one. The defendant, under the plea 
of set off, gave in evidence certain notes drawn by the 
payee of the note sued on—some of which were dated 
the seventeenth of February, cighteen hundred and thir 
ty-three, and due the twenty-fifth of December thereaf 
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ter. He also offered in evidence, a note of payee, dated 
the nineteenth of July, eighteen hundred and thirty-one, 
payable on the second of December, eighteen hundred 
and thirty-one, for nineteen dollars and fifty cents; and 
a note dated the fourteenth of June, eighteen hundred 
and thirty-one, payable to Pond & Converse, or bearer, 
due at one day after date, for fifty-two dollars. This 
last mentioned note was made by the payor of the note 
sued on, jointly with the payee, as surety. This note 
was subsequently paid by the defendant, but at what 
time was not shown. It was in proof that the note up- 
on which the action was brought, went into the posses- 
sion of the plaintiff after it became due; but when, did 
not appear. On this evidence, the plaintiff requested 
the court to instruct the jury, that if they believed, the 
note sued on went into plaintiff’s hands, before the notes 
held by the defendant, were made, and before the pay- 
ment, by him, of the note upon which he was surety, 
then these notes were not legal off-sets in the hands of 
the defendant. 

The court refused thus to instruct ; and charged, that 
the defendant was entitled to all demands subsisting in 
his hands, before notice of the transfer to the plaintiff: 
the note being transferred after due. 

All which was here assigned in error. 


Campbell, for plaintiff in error. 
i ) I 
Dargan, contra. 


GOLDTHWAITE, J.--This note is payable to bearer, 


wnee of the act of eighteen 


and is not within the inf 
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hundred and twelve—(Aik. Dig. 328 s. . 6,)—which al- 
lows a defendant the benefit of all payments, discounts, 
and sets-off, made, had, or possessed against other notes, 
previous to notice of the assignment. Such was the con- 
struction given to it, in the case of Robinson vs. Crenh- 
shaw ; (3 Stewart & Porter, 276,) and the legislature 
then passed the act of eighteen hundred and thirty-three, 
(Aik. Dig. 329, s. 18,) which extended the provisions of 
the first section of the act of eighteen hundred and 
twelve, to notes payable to bearer. 

As the note here sued on, was negotiated to the plain- 
tiff, after it became due, it of course became subject to 
all the equities which, by the common law, attached to 
negotiable instruments, acquired under similar cireum- 
stances ; and it becomes the question, whether off-sets, 
acquired after the note came to possession of the plain- 
tiff, but before notice to the defendant, of his right, can 
be allowed. 

The general rule is, that a person who takes a bill or 
note, after it is due, takes it subject to all objections, in 
respect of want of consideration or illegality, and all 
other objections and equities affecting the instrument 7- 
self, and to which it was liable in the hands of the per- 
son from whom he takes it.—(Taylor vs. Mather—s Term 
R. 83 ; Brown vs. Davis—3 ib. 80 ; Littledale vs. Broown— 
7 ib. 630; Burrough vs. Moss—10 Barn. & Cress. 558 ; 
Chitty on Bills, 244.) But this rule applies only to the 
equities arising out of the note or bill transaction itself, 





and the holder is not subject to a set-off, in respect of a 
deht due from the indorser to the maker of the note 
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arising out of a collateral contract.—(Burrough vs. Moss; 
10 B. & C. 558.) 

In the case cited, the action was on a promissory note, 
negotiated to the plaintiff after it became due; and the 
defendant insisted he had a right to set-off against the 
plaintiff a demand which he held against the payee of 
the note so negotiated ; but the court decided otherwise, 
and laid down the qualification of the rule above quoted. 

These authorities are decisive to shew, that the Cir- 
cuit court mistook the law, when it gave the charge, that 
the defendant had the right to off-set all subsisting de- 
mands in his hands against the payee, before notice of 
the transfer of the note to the plaintiff. For this error, 
the judgment of the Circuit court is reversed, and the 
cause remanded. 
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IVEY US. GAMBLE. 


1. The rule, that a plaintiff can not discharge his action against 
any one de fendant, who has been sued ona joint contract, has 
not been adopted in this country, to the extent, in which it 
prevails in Engiand. 


2. The rule, however, never extended to cases, where one or 
more defendants, are discharged, by matters subsequent to the 
contract ; as, in case of bankruptcy, and of executors and 
administrators, where one may be discharged, on the plea of 
plene administravit, and a verdict be had against the other. 


3. There is no distinction between a discharge, under a statute 
of bankruptcy, and a discharge by reason of the statute of Is 
mitations, so far as the rules of pleading are involved. 


A verdict establishes the truth of pleadings—and so, where 
defendants are sued jointly, and where the plea and replica- 
tion are joint,—a verdict, on the plea of the statute of limita+ 
tions, in favor of one, and against another joint defendant, will 
be supported. 


Or 


Error to the Circuit court of Lowndes county. 

Assumpsit—tried before Judge Hunter. Suit on @ 
note against two defendants—Ivey and McBride. They 
pleaded several pleas; also a joint plea of the statute of 
limitations. Replication, that the defendants had not 
been six years within the State of Alabama, previous to 
suit brought, and that the note was made in South Ca- 
rolina ; on which issue wastaken. Verdict for plaintiff, 
against Ivey, and in favor of McBride, and judgment 
against Ivey, who here assigned for error, that the judg- 
ment was rendered against him upon the verdict, ax 
found by the jury. 

ri A 69 
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Dargan, for the plaintiff in error. 
Geo. Goldthwaite, contra. 


Dargan, for the plaintiff in error, argued—that where 
two defendants were sued on a joint contract, and one 
pleads a personal discharge—or gives in evidence matter 
which goes to his personal discharge—plaintiff may en- 
ter a nolle prosequi.—(2 Saunders, 260, 207; 1 Wilson, 
90; 5 Johns. 160; 1 Peters’ R. 46, 74:) also, that a re- 
trazit isa bar to an action. Promise by two, to which 
the statute of limitations was plead—-and an acknow- 
ledgment by one—the other not bound.—(Angel on Li- 
mitations, 274.) 


Geo. Goldthwaite, for the defendant. If the plaintiff 
had replied as to Ivey only, it would have been a dis- 
continuance—(1 Stewart, 130.) In assault and battery, 
if two defendants join in a plea of son assault demesne, 
the jury may find the plea true as to one, and not as to 
the other.—({1 Chitty, 544.) If the verdict here could 
not be sustained, it is in the power of two joint defen- 
dants to defeat aay action. The replication was good. 
(1 Stewart & Porter, 36.) 


GOLDTHWAITE, J.—The only question presented is, 
whether any judgment ought to have been rendered 
against Ivey, as the pleadings are joint, and the verdict 
is against him alone. 

The rule mentioned by Mr. Williams, in his note to 
Saunders, (2 Saund. 207, note 2) that a plaintiff can not 
discharge his action against any one defendant who has 
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been sued on a joint contract, though unquestionable in 
England, has not been adopted in this country, to the ex- 
tent laid down in the note. Indeed, there is a manifest 
injustice, in visiting on the plaintiff, as a fault, what is 
only his misfortune, when he has contracted with indi- 
viduals who have not the capacity to bind themselves, 
asin the case of infancy and coverture. Yet, even in 
such cases, it has been decided in England, that the 
plaintiff can not discontinue against the infant or feme 
covert, and proceed against the other defendants, but he 
is forced to discontinue against all, and commence a new 
action against those liable to be sued. 

A more reasonable rule has been adopted in New 
York, where the plaintiff is permitted to discontinue 
against a co-defendant, who pleads any matter which 
shows an inability to make the contract declared on, 
and he proceeds against the other defendants.—(Hart- 
nessv Thomson & wife—5 Johns. 160; Andrus v Waring; 
20 ib. 160; Whitbeck vs. Cook and Wife—15 ib. 483.) 

The rule, however, never extended to those cases 
where one or more defendants are discharged by mat- 
ter subsequent to the contract, as in the case of bank- 
ruptcy ; which, although a discharge to the action, will 
not preclude the plaintiff from entering a discharge as 
to the bankrupt, and procecding against the other de- 
fendants.—(2 Saund. 207, note 2; 1 Wils. 90.) So also, 
in the case of executors, one may be discharged on the 
plea of plene administravit, and a verdict be had against 
the others. 

It is difficult to perceive any sound distinction between 
a discharge under a statute of bankruptcy. and a dis- 
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charge by reason of the statute of limitations, so far as 
the rules of pleading are involved: both are matters 
which arise subsequent to the contract—both are perso- 
nal in their character, and can not enure to the benefit 
of other parties. Nor can the fact, of the plea and re- 
plication being joint, in our opinion, make any differ- 
ence. It is the verdict which establishes the truth of the 
pleadings ; and as the matter here determined by the 
verdict, in favor of McBride, can not, in any way, ope- 
rate to the benefit of Ivey, the judgment was correctly 
given on it. 
‘Let the judgment be affirmed. 
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FRENCH US. GARNER, et al. 


1. Equity wil! not interfere after a judgment at law, unless the 
party can impeach the justice of the judgment by facts ; or on 
grounds of which he could have availed himself, and was pre- 
vented from doing, by fraud or accident ; or the act of the op- 
posite party, unmixed with fault or neglect on his part. 


2. And in all such cases, the fraud or accident becomes a material 
matter of allegation and proof, and the jurisdiction of the court 
can only arise from such circumstances, and must be set forth 
with certainty and precision: and also that the accident or 
fraud is unmixed with any negligence on the part of the indi- 
vidual, who seeks relief. 


3. The rules for allowing parties to come into equity, after trials 
at common law, are of great strictness and inflexibility ; and 
therefore, where relief was sought against a judgment at law, 
on account of sickness on the part of a defendant, and his 
witness ; but the name of the witness was not disclosed, and 
the precise facts he could establish; and it was not stated 
that the other facts necessary to be proved could have been 
established, if the witness had been present; or that com- 
plainant could not have applied for a new trial at law, and no 
excuse was shewn for not doing so—The bill was not sup- 
ported. 


4. Anote in the thands of a defendant, given by plaintiff, but 
payable to a third.person, although belonging to defendant in 
right of his wife,sis not available as an ofi-set, unless there is 
an express promise on the part of plaintiff, to pay the amount 

called for by the note, to defendant. 


5. In general, Courts of Equity, in relation to matters of set-off, 
follow the rules adopted by Courts of Law; but there are ca- 
ses, in which a set-off will be available in equity, which would 
not be so at law. Thus, in a matter where mutual credit is 
given, between the parties, for a demand not allowable as a 
set-off at law—equity will allow it. 


6. Where a special agreement is alleged to exist, to allow a note 
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held by a defendant, but which would not be a good set-off at 
law ; and it is doubtful whether the agreement conld be en- 
forced, except in a Court of Equity—there would seem to be 
a good ground for equitable interference. 





7. Where a portion of a judgment, enjoined in equity, will re- 
main due after offsetting complainant’s demand; the injunc- 
tion will only extend to the sum covered by the off-set, and the 
plaintiff at law, will be permitted to proceed with his execu- 
tion, for the remainder, and his costs of suit. 


Error to the Circuit court of Dallas, exercising Chance- 
ry jurisdiction. 

Bill of complaint, tried before Judge Crenshaw. 

In this case, an injunction was obtained to stay pro- 
ceedings on a judgment at law, which at a subsequent 
term, was, on motion of defendants, dissolved, and the 
bill dismissed for want of equity. 

From this order, plaintiff in error appealed, and as- 
signed that— 

The chancellor below erred in dissolving the injunc- 
tion, and should have decreed in favor of complainant, 
on the motion to dissolve. 


James B. Clarke, for plaintiff in error. 


Clarke, for the plaintiff in error, presented two points 
for the consideration of the court : 

1. That complainant presented a sufficient excuse for 
not defending the suit at law ; 

2. That he presented a case for equity cognizance, 
notwithstanding the judgment at law. 
‘ To support the first proposition, he cited 1 Story’s Eq. 
94, 95, 106, 107, 120: 2 Ib. 657: McBroom vs. Somer- 
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ville, 2 Stew. 515; 2 Porter, 181; 4 Littell, 163; Hauser 
vs. Mann, 1 Murphy, 410; 3 Am. Dig. 85; Peirson vs. 
Meaux, 3 Marsh. 6; 3 Bibb, 254; 2 Ib. 275. To sup- 
port the second point: 1 Story’s Eq. 96; 2 Ib. 656, 657, 
659, 661; Hause vs. Mann, 1 Murphy, 410; 3 Am. Dig. 
85; Peirson vs. Meaux, 3 Marsh. 6; 3 Bibb, 254; 2 Ib. 
275. 








GOLDTHWAITE, J.—The bill, in this case, charges 
that the complainant made his note dated the eleventh 
day of January, eighteen hundred and twenty-six, pay- 
able to the defendant, Garner, or bearer, three days af- 
ter the date of the same, for the sum of one hundred and 
sixty-nine dollars. Of this note, the complainant paid 
sixty-nine dollars, on the fourteenth day of May, eigh- 
teen hundred and twenty-six. In April, eighteen hun- 
dred and twenty-seven, the complainant became possess- 
ed (in right of his wife) of a note of the defendant, Gar- 
ner, for the sum of one hundred dollars, given to one Lock, 
the father of complainant’s wife. 

This note was due in January, cighteen hundred and 
twenty-seven, and after the death of Lock, came to the 
possession of the complainant, as his property: Garner, 
the defendant, promised the complainant that he would 
discount and set-off the amount due from him on this 
note, against the note of the complainant then held by 
him, but the settlement was delayed under some pre 
tence, that he had omitted to bring the note with him. 

In eighteen hundred and thirty-two, Garner (for the 
use of Peters, the other defendant.) commenced a suit at 
law against the complainant, on the note held by him: 
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to which suit the complainant pleaded, and intended to 
rely on the noté given to Lock, as a set-off. A witness 
Was subpceened to prove Garner’s agreement to allow the 
note held by the complainant as a set-off, but at the tire 
of the trial, this witness and the complainant were una- 
ble to attend the court, in consequence of sickness. The 
“counsel for the complainant never having conversed with 
the witness, or knowing with certainty what he could 
prove, was unable to continue the case, and a judgment 
was rendered for the balance, appearing due on the note, 
with interest. ‘The bill further charges, that the defen- 
dant, Peters, has no interest in the suit, though institu- 
ted in his name—that Garner is yet entitled to the mo- 
ney—that he has left the State, and has no effects within 
it from which the money due to the complainant on the 
note given to Lock, can be made—and concludes with a 
prayer of general relief. An injunction was issued re- 
straining the defendants from collecting the judgment. 
At a subsequent term, the defendants appeared and 
moved to dismiss the bill for want of equity; which mo- 
tion was sustained, and the injunction dissolved. From 
this decree, the complainant appealed, and here insists 
that two grounds for the interposition of a Court of Equi- 
ty are presented by the bill:— 

1. Because the complainant was prevented from sus- 
taining his defence in a Court of Law, by inevitable ac- 
cident ; 

2. Because chancery has original jurisdiction of the 
case presented by the bill, and the relief sought by it 
could not have been available, on the plea of set-off. 

It is a settled principle, that a Court of Equity will 
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not interfere after a judgment at law, unless the party 
can impeach a aia of the judgment by facts, or on 
grounds of which he could not have availed himself; or 
was prevented from doing it, by fraud or accident, or the 
act of the opposite party, winmived with negligence or fault 
on his part—(Dunean vs. Lyon 3 John. Chan. Rep, 351; 
Royster vs. Watkins, 5 Porter, 436.) What circumstan- 
ces of fraud or accident will permit a party to go into 
equity after a judgment at law, does not appear from any 
adjudicated cases, but it is evident that in all such cases, 
the fraud or accident becomes a material matter of alle- 
gation and proof, as the jurisdiction of the court can only 
arise from such circumstances. ‘here can be no hard- 
ship, also, in re sivineint the party in such a case, to state 
With certainty and precision every fact which enters in- 
to the particular matter of fraud or accident, in order 
that the opposite party may disprove or controvert them 
if necessary; and in addition to such allegations, it must 
be shewn, in conformity with the rule before stated, that 
the accident or fraud is unmixed with any negligence on 
the part of the individual who seeks relief. In the pre- 
sent case, the complainant docs not disclose the name of 
the witness, the precise facts which he could establish, 
or shew that all the other facts necessary to be’ proved, 
could have been established by him, if the witness had 
been present. He does not shew that he could not have 
applied for anew trial, to the court which tried the 
cause, nor shew any excuse for his not doing so. It 
would be his misfortune, if not informed of the result of 
the trial, if he could with such information, have had 
an opportunity to have moved for a new trial. The 
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rules for allowing parties to come into nite after trials 

at law, ought’to be of great strictness and inflexibility; 

other wise, ‘as observed by Chancellor Kent, in the case 

before Cited, they would create a great public grievance, 

“encouraging negligence, protracting litigation, ex- 

“ Whausting parties, and drawing within the cognizance of 

“courts of equity, the general review of trials at law. 

The bill cannot be supported on the allegations in rela- 
tion to the matters of accident. 

The second point presents a question of some impor- 
tance, and was not, in all probability, raised or examined 
in the court below. 

The note attempted to be set-off, appears to be made 
payable to Lock, and does not appear to have been en- 
dorsed. It is alleged to have belonged to the complain- 
ant, in right of his wife. ‘These facts, if true, are con- 
clusive to shew, that the note in his hands would not 
have been available by him as an off-set to the action, 
unless he could have shewn an express promise by Gar- 
ner fo pay him the amount of the note so held. If such 
promise was made, a present right of action would have 
accrued to the complainant, and in that event, he could 
have maintained his defence at law. No such promise 
is alleged by the bill to have been made, but an agree- 
ment is set up between Garner and the complainant, that 
one note should be discoun/ed from the other. In general, 
courts of equity, in relation to matters of set-off, follow 
the rules adopted by courts of law; but there are cases 
in which a set-off will be available in equity, which 
would not be soatlaw. Thus, in a matter where mutu- 
al credit is given between the parties for a demand not 
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allowable as a set-off at law, equity will allow it. | Judge 
Story observes, in his commentaries, “there is great rea- 
son to believe that Whenever there is a mutual credit be- 
tween the parties touching the same, a set-off is on that 
ground alone maintainable in equity, though the mere 
existence of mutual debts, without such mutual credit, 
would not, even in a case of insolvency, sustain it.,.—(2 
Story’s Equity, 662.) In this case, aspecific agreement, 
to allow the note held by the complainant is alleged, and 
it is questionable if this agreement can be enforced else- 
where than in a court of equity. 

This view of the bill presents a distinct ground for 
equitable interference, aud in our opinion the Circuit 
court erred in dismissing the complainant's bill as with- 
out equity; for which error, the judgment is reversed, 
and the cause remanded for further proceedings: But as 
a small portion of the debt due on the note given to Gar- 
ner, Will remain unpaid after off-setting the complain- 
ant’s demand, if he shall make out his case, the injunc- 
must only be retained for the 
sum covered by tlie note held by the complainant. As 
to the remainder, and for the costs of suit, the plaintiff 


at law will be permitted to proceed with his execution. 


tion in the court below 
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HITHCOCK Us. MGEHEE. 


1._ By the employment of an attorney at law to conduct a cause 
in court, a personal trust and contidence is reposed, which 
can not be delegated to another, but by consent of the person 
interested. 


2. If adelegation thus made without authority, be afterwards 
assented to by the party interested, with full knowledge of the 
facts, it will be as binding on him, as if made by his authority. 


3. Or, if information be seasonably given to the person interest- 
ed, of such unauthorised delegation, aud lie do not dissent from 
it, ‘he will be held to have acquiesced in it—Silence in such 
a case will amount to a ratification. 


4. But where no information of the delegation was given, until 
nearly three years had elapsed, and then only on “application 
of the person interested ; although no dissent was expressed 
yet no ratification could be presumed. 





Error to the Circuit court of Mobile. 

Action on the case—tried berore Judge Harris. The 
action was brought to recover the amount of two pro- 
missory notes, placed in the hands of defendant, for col- 
lection, as an attorney at law, which defendant alleged 
he had handed to a third person, also an attorney, to 
collect. 

The defendant plead the general issue, on which a 
verdict was rendered against him, for the amount, call- 
ed for by the notes. 

It was proved by a witness, that in March, eighteen 
hundred and twenty-four, there were placed in his (wit- 
ness’) hands, claims againsi Messrs. Armstrong, McGehee 
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hundred and twenty-seven, during the sitting of the Su- 
preme court, at ‘uscaloosa, citiicr William AieGehee, or 
witness at his request, enquired of Myr. Hitehcock, whe- 
ther he had collected the note of McDaniel, or whether, 
and when, it would probably be collected. Mr. Hitch- 
cock replied, that upon his leaving Cahawba, then his 
late residence, for Mobile, he cessed to practice law in 
the county of McDaniel’s residence, and turned over to H. 
G. Perry, esq. his note for collection. He also remarked, 
that five hundred, or five hundred and twenty-five dol- 
lars, on the note, had been collected, by H. G. Perry—one 
hundred of which, had been retained by Mr. P., and the 
residue paid to himself. Mr. Hitchcock refused to pay 


AT 


over to McGehee, the sum received by him, from Mr. P.— 
claiming it, as he said, because of ‘ir. \icGehee’s indebt- 
edness to him, for professional services, in the Circuit 
court of Tuscaloosa county, as also a further sum of 
something like five hundred dollars, for services in the 
Same court. McGehee denied any indebtedness, and in- 
sisted that he had given his note to Crawford & Hitch- 
cock, at St. Stephens, for five hundred dollars. in full for 
professional services. to be rendered by them; and that 
he had fully paid that note to one Ifatch, their assignee. 
The parties separated without any adjustment, each 
somewhat dissatisfied, with the view taken of the pro- 


fessional services of Crawford ¢& ifitchcock, by the other. 

Whether McGehee and Hitchcock ever had another in- 
terview, or any Ietter Was cver Written on the subject, 
witness could not say. Witness thought McGehee, se- 
veral times, made inquiries of 
tion of the note: and once. if no more, witness had a 
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‘Ir. P. about the collec- 
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conversation with Mr. P., at the request of McGehee, and 
expressed a Wish that the same should be collected.— 
Whether MeGehee ever did any thing further, to shew 
his assent to the substitution of Mr. P. for Crawford & 
Hitchcock, Witness was not advised. 

The proceeds of the note in question, were to go to 
Abner MeGehee, of Montgomery county, who had ad- 


7 


vanced, as Witness understood, largely for William Mc- 
Gehee, and William MeGchee was his agent, in the col- 
lection of the claims transferred by him. 

After the evidence closed, the defendant moved the 
court to charge the jury, “that if they believed that the 
defendant put the notes, mentioned in the declaration, 
into the hands of Ii. G. Perry, an attorney, for collection, 
and that the plaintiff on being informed thereof, did not 
dissent to the cinployment of said Perry, as an attorney, 
to collect the same—from his omitting to dissent to 
such transfer, they were authorised to presume his as- 
sent to the said Perry’s employment.” 

This charge the court refused to give, and the refusal 
was here assigned as error. 


Thornion, for plaintifi in error. 


Campbell, contra. 


Thornion, for the plaintiif in error—cited McGehee vs. 
Greer, decided at the present term, (page 557 of this vo- 
lume,) to shew that the refusal of the court below, to 
charge as requested by defendant, was error. 


+1 


Campbcll, for the defendaut inerror.—Can an attorney 
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at law make a substitute, in the management of a cause 


? 


entrusted to his care ?—(1 Liver. Agency, 54—Sugden on 
Pow. 175, 264.) The fact of ratilication is a compound 
one, depending upon a Variety of circumstances, where 
itis not express. ‘The whole inatter ought to have been 
submitted to the jury,—which was cone.—(2 Peters, 132 


) 


—3 ib. 8l—7 ib. 287.) Ratification of an agent’s acts, 
in violation of hiis duty. can not be inferred from the si- 
lence of the principal, uniess ali the facts are known.— 
(9 Peters, 607.) Delay, in the communication. of a de- 


parture from instructions, deprives the party of the right 
of construing silence into acquicsceuc.—(17 Mass. 103.) 


ORMOND, J.—-By the employment of an attorney at 
law to conduct a cause in court, a personal trust and 
confidence is reposed, Which cannot be delegated to ano- 
ther, but by the consent of the person interested. 

This proposition is not questioned, and is indeed con- 
ceded in the motion which is made in the court below. 
It is equally certain, that if a delegation thus made with- 
out authority, be afterwards assented to by the party in- 
terested, With full Knowledge of the facts, it will be as 
binding on him as if made by his authority. It is also 
true, that if information be seasonably given to the per- 
son interested of such unauthorised delegation, and he 
do not dissent from it, he will be held to have acquiesced 
in it: both these principles in view, I will now proceed 
to examine the question. 

The proposition contained in the charge, which the 


plaintiff moved for, is simply that if the defendant did 
not dissent from the employment of Perry to conduct the 
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suits, when informed of the fact by the plaintiff, that he 
must be presumed to have assented to it. ‘To ascertain 
whether the charge was correct or not, we must consider 
it in reference to the testimony. 

In February, eighteen hundred and twenty-four, the 
notes were put in the hands of the plaintiff for collec- 
tion. In January, eighteen hundred and twenty-seven, 
when the plaintiff is applied to by the defendant for in- 
formation about the suits, he informs the defendant that 
the claims have been transferred to Perry—that about 
five hundred dollars had been collected, of which the 
plaintiff had received four hundred, on account of some 
claim he asserted against defendant ;—the remaining one 
hundred had been retained by Perry for his fee, and the 
residue was not coliected. An angry altercation en- 
sued, and the parties separated. 

The plaintiff’s counsel, by the charge moved for, have 
selected a single point of view presented by the testimo- 
ny, and desired that the jury might be confined to that 
alone. Had the charge been given as asked for, a great 
many circumstances highly important to a proper un- 
derstanding of the case, would have been taken from 














their notice. 

For example, it was the duty of Hitchcock, in a rea- 
sonable time after placing the notes in the hands of Per- 
ry, to have given his client notice of the transfer. . This 
notice is not given for nearly three years, ard then on 
an application by the defendant to the plaintiff for in- 
formation, at which time he is informed by the plain- 
tiff, that he had, since the transfer, received from Perry a 
part of the money, a fact inconsistent with his having 

ie 71 
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constituted Perry the agent of the defendant. These 
facts were all necessary to be considered and weighed, 
to determine the liability of the plaintiff; yet by the 
motion of the plaintiff, they were all proposed to be taken 
from the consideration of the jury, and the merits of the 
case rested on a presumption which the jury were to 
draw from the existence of facts which, under all the 
circumstances, Were of but little importance. Had the 
information been given early after the substitution, si- 
lence would undoubtedly have been a ratification. But to 
say, that because no dissent was expressed upon informa- 
tion received at such a length of time, und under the 
circumstances detailed in the testimony, that therefore, 
assent may be presumed from that fact alone, is a pro- 
position I think not warranted by law. In this case, its 
manifest tendency was to prevent the jury from consid- 
ering the whole case. ‘These were facts in the case, 
from which the jury might have inferred that Perry was 
not the agent of the defendant, but of the plaintiff, and 
that in fact there had been no substitution. From ta- 
king any such view as this, the jury would have been 
deprived, by the charge moved for by the plaintiff. 

I have not been referred to any case precisely in point, 
but I think the following cases are analagous—-(Bank of 
the U.S. vs. Corcoran, 2 Peters’ R. 132; Bell vs. Cunning- 
ham, 3. Peters’ R. 81; Owings vs. Hall, 9 Peters’ R. 629; 
Amory vs. Hamilton, 17 Mass. R. 109. 

Let the judgment be affirmed. 


COLLIER, C. J. and GOLDTHWAITE, J.—Not sitting. 
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TO THE PRINCIPAL MATTERS CONTAINED IN-+ THIS VOLUME. 


ABATEMENT. 
1. An objection that the initial of the first name of a defen- 
dant is merely set out, and not his name at length, can 
only be made available by plea in abatement, disclosing 
his true name.—Cantley §* Co. vs. Moody... ++++++++ 
2. A plea which begins in bar, though i it may contain matter 
in abatement, and conclude properly, will be considered a 
plea in bar, and final judgment be given on it.—Casey 
vs. Cleveland et al......... iccnceesscd costaspquald 
3. An objection, that the affidavit on which an attachment 
issues, has not been verified, and subscribed ; or that the 
justice, before whom the same purports to have been 
made, was not such, in fact,—must be presented by plea 
in abatement.— Lowry vs. Ntowe......eeceeeeceeces 





ACQUITTAL. 
1. In trespass guare clausum fregit, it is competent for the 
jury to acquit one defendant, and find the other guilty, 
and assess damages against him.— Blackburn vs. Baker 
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AFFIDAVIT. 
1. A verification at the foot of a plea in abatement, stating 


it to have been sworn to and subscribed in open’ court, 
certified by the clerk, is a sufficient compliance with the 
statute which requires such pleas to be accompanied with 
an affidavit.— Powers vs. Bryant’s admr.....+++ 008+ 
2. The magistrate issuing the warrant in a criminal prose- 
cution, on an oath not reduced to writing, is a compe- 
tent witness, in an action of malicious prosecution against 
the prosecutor, to prove that such an oath was adminis- 
tered, and what it contained.—Spears vs. Cross.....+ 
3. It is not essential to the validity of a criminal prosecu- 
tion, that the oath of the prosecutor should be reduced to 
writing, although the practice of committing the same to 
writihg-is the most approved.—th.....ceeeeseeeveees 
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4. Where a Verdict is rendered for less than {fifty dollars, an 


affidavit is not hecessary to authorise the rendition of 


judgment.— Tippin vs. Petty.. 2 6300p ows Ahi steele 
5. An objection, that the affidavit on which an attachment 
issues, has not been verified, and subscribed; or that the 
justice, before whom the same purports to have beén 
made, was not such, in fact,—must be presented by plea 
in abatement.— Lowry vs. Siowe......... osent Os dedih 


AGENT. 
1, Where one undertakes to contract as an agent, and so 
contracts as to impose no legal obligation upon his princi- 
pal—the. agent is personally responsible-—Gillaspie et 
Pi MR POON so 0.0 00-00 won dccces se eM 6 oc esbmee 
2. In order to relieve a person assuming to act as an agent 
from personal responsibility, it as “necessary that he 
should have been authorised to act, and that the credit 
should have been given to the prineip al—and there is no 
difference between the agent of an individual and the go- 
VOFNMENt.— 1b... orc ccccccvccccccee sWes cccemhece se 
3, And the signature of persons so contracting, without au- 
thority, as officers of the militia; in the public service, is 
merély a descriptio personarum.—ib....... we re Pe 
A, An agent, when sued upon a contract made-by himself, 
can only exonerate himself from personal liability, by 
shewing his authority to bind those for whom he has un- 
dertaken ;—and it is not for the plaintiff to shew the 
want of authority of the assumed agent: the agent, if he 
affirm his authority, must prove it.—ib.......eeeeeee 





AGREEMENT.—(Sce Covenant,) 


APPEARANCE. 
1. An ackfflowledgmeut of the service of a writ, is not such 
service of process, as will bring, one into court, or au- 
thorise a judgment by default. But where defendant ap- 

s, by attorney, and permits judgment to be had, with- 

Bee interposing a plea, or making any defence, —it will 
not afterwards be disturbed — Garner vs. Gantt. .t... 


APPRAISEMENT. 

1. Appraisers of the property of a decedent, are to return 
their appraisement to the County court, on oath; and al- 
though the record does not disclose the fact that it was 
Sworn to, yet on error, such will be presumed to be the 
case.— Legatces of Horn vs. Grayson....seeeeeede + 270 





AAl 


483 


454 


454 


454 











INDEX. 565 


ATTACHMENT’. 

1. An objection, that the affidavit on which an attachment 
issues, has not been verified, and subscribed ; or that the 
justice, before whom the same purports to to have been 
made, was not such, in fact,—must be presented by plea 
in abatement. —Lowr "Yy VS. Stowe, bo. ceees seseeee's 483 

2. A defective bond ‘in attachment, may be dmendé d by the 
substitution of a new and perfect bond, and if plaintiff, 
when required by the court to amend, decline doing so, 
the attaehment may be quashed.—2)........002+2+6.- 483 

3. The form of a-writ of attachment, prescribed by the sta- 
tute, does not recognise the seal of the justice issuing the 
same, and the seal placed iminediately after the signature 
of the justice, is a sufficient compliance with the law.— 
eee eee : tase eee 

4. The act of eighteen hutitired and seven, 1, (Aik. Dig. 278,) 
which provides, thatthe cause of action shali be ondouke 
ed on the writ, applies only to initiatory process, in a 
cause issued from: courts, in which clerks are necessary 
officers, and does not extend to attachments issued by a 
PEERED co ccc dost icns cenvevesocncane ED 


ATTORNEYS AND COUNSELLORS AT LAW. 

1. The duelling act, imposes a penalty, which cannot 
be remitted, and inflicts a punishment beyond the reach 
of Executive clemency.—Jn the matter of J. L. Dorsey. 295 

2. Therefore,—as the several parts of the oath, required to 
be taken by counse!lors and attorneys, cannot be'disjoined ; 
and as the oath is in part illegal, it cannot be imposed.— 

3. The word office, in the Constitution, is used in its legal 
and technical sense, and implies a charge or trust, confer- 
red by public authority, and for a public purpose, An 
attorney or counsellor, is not an officer, in the meaning 
of thie Constitution.—ib.... 0 ccccceseesedcssscege OO 

4. No authority, to require the oath against duelling, to be 
taken by attorneys and counsellors at law, prescribed by 
the aet of eighteen hundred and twenty-six, can be de- 
rived from the grant of power contained in the third sec- 
tion of the sixth article of the constitution; nor did the 
legislature derive its authority to pass the act from that 
CURED. 65 5 bins sce din sec eges condcnedenss ace emer 

5, The act of eighteen hundred and twenty-six, is a high- 
ly penal law, and must receive a strict construction, and 
the authority to pass it, be clearly and fairly derivable 
from the constitution :--ib..... aad ace w owe betes eng ae 


Or 
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6. It requires an applicant, to practice law, fo give evidence 
inst himself, and offends against the tenth section of the 
bill of rights, and the first principles of natural justice,— 
DAS giw sap osteo oesh oes ge cod éalsose.cutec.cne tee: OO 

7. The right to practice law isa valuable nght, as deserv- 
ing of protection as property,—and the duelling act is con- 
trary to the spirit, plain intent and meaning of the tenth 
section of the Bill of Rights.—ib.............0++000- 296 

8. The essence of a test oath isa prohibition to entertain cer- 
tain religious or political opinions, which do not expose 
to punishment, but merely exclude from office ; and their 
enormity consists in this: that there is nothing i in the 
opinions themselves required to be abjured, which unfits 
the person holding them, from filling the offices or digni- 
ties of State, but merely that such is the exaction of law ; 
and there is no more propriety in exacting the duelling 
oath from an attorney, than froma physician or planter. 
Wp dbeoses dole cépesacesee's ba ltt Ve oehers coe pee 296 

9. So much of the sixteenth section of the act on the subject 
of duelling, as requires the oath therein prescribed, to be 
taken by attorneys and counsellors at law, is contrary to 
the constitution, and therefore void.—-ib...........+++ 29 

10. Formerly, every one required by the King’s Writ to ap- 
pear, was, by the common law, obliged to” appear in per- 
son; but after his appearance, it was competent for the 
Chancery, King’s Bench, Common Pleas, or other 
court which held plea by writ, to admit him by attorney : 

11. So the King, by grant under the great or privy seal, 
might authorise a plaintiff or defendant, in any suit, to 
make an attorney :—ib..... Gary: PTO rTTy Te! 

12. And rules have been adopted, from time to time, by the 

~ higher courts in England, on this subject, on the ground, 
that attorneys are officers of the courts in which they 
practice, and subject to their control and direction.—ib., 297 

13. In the several States of the Union, the practice of the 

daw is impliedly a privilege, to which the Legislature 
may attach such conditions, as its wisdom may “dictate : 
Ge KE co gecescosscveetocccsiapes pseagdes « Oe 

14. In this State, the practice of the law is ‘regulated by the 
acts of eighteen hundred and seven, eighteen hundred 
and nineteen, and eighteen hundred and twenty- six :—ib. 298 

15. Therefore, the right to exercise the functions which 
pertain to the profession of the law, is not an absolute 
right, derived from the law of nature, but takes its origin 
in the institutions of the social state,—and by these it is 
| ee Terre eee ative Sneeaweinaee 
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16. A license to practice law confers a mere’ franchise or 
privilege, and is granted by the legislature, through their 
organ, the judges, and the license is conditional, “depend- 
ing for its efficacy, upon taking the oaths prescribed’ by 
TRGB 5 0:6 6 on opie 2 RE Pet ET ot 00 64 wadhic caer ane 

17. An attorney, as such, holds no *flice under the govern- 
ment, but holds a privilege or profession, acquired under 
the sanction of legislative authority.—ib.......-+++.+. 298 

18. If an attorney commit a breach of the conditions on 
which he is admitted to the bar, he forfeits his trust, in the 
same manner as the grantee of a public franchise does, 
who omits to = the terms on which it was granted : 
SHRINES 4 0.4 5066, 500.055 00 8648 66 958% ope bke ie ge eatee, BOB 

19. An attorney may be disbarred in a summary way, for 
dishonesty in his practice, or other sufficient causé,— 
which right rests upon the ground, that an attorney is an 
officer of the court before which he practices :—ib..... 298 

20. Therefore, the legislature may prescribe the qualifica- 
tions of an attorney and counsellor, and the causes for 
which they may be excluded from their profession—ib. 298 

21. The twenty-ninth article of Magna Charta, has never 
been considered as inhibiting the right of courts to pun- 
ish for contempts, or to disbar an attorney without the 
intervention of a jury, and that provision is similar in its 
terms to that contained in our bill of rights on the same 
subject.—ib....... ill? a, 320i a take contd age oh de «ee 

22. The terms on which attorneys shall be admitted, and 
the causes for which they shall be disbarred, are matters 
of legislative regulation, and consequently the act, so far 
as it relates to attorneys and counsellors, is not repugnant 
to the constitution.—2b. . Peaks cocce ns mepeitees MOO 

23. Where a plaintiff in an action of slander, by a written 
agreement, promised to pay his attorney, a trifling sum, 
and the one fourth part of the verdict, that might be re- 
covered, for his services in prosecuting the suit, and where 
a verdict was recovered in favor of the plaintiff: :—it was 
held, that the attorney could not recover in assumpsit, on 
the written agreement.— Holloway vs. Lowe.......+.++ 488 

24. Whether counsel may be permitted to recover, for servi- 
ces actually rendered, in a suit prosecuted by him under 
an illegal contract— Quere. os $B nic a5's 0 0.0048 ols seoee 488 

25. For the successful prosecution of a proceeding by scire 
facias, on a forfeited recognizance, an attorney may 
claim a fee of six dollars, to be taxed in the bill of costs. 
—NSmith et al. vs. the State. .ccwciccccssccvedsences 492 
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26. By the employment of an attorney at law to conduct a 
~tause in. court, a personal trust and confidence is reposed, 
which’ can not be delegated to another, but by consent of 
thé person. interested. ~-Hitchcock vs.. McGehee. ...+.-. 556 

27. If.a delegation thus made without authority, be after- 
wards" assented to by the party interested, with full know- 

« Tedge.of the facts, -it'will- be as binding on him, as im 
made by his authority.--ib........ at's Rael obigieb-s «++ 556 

28. Or, if information be seasonably given to the person in- 
terested, of such unauthorised delegation, and he do not 
dissent from it, he will be held to have acquiesced in it— 
Silence in such a case will amount to a ratification--ib. 556 

29. But where no information of the delegation was given, 
until nearly three years had elapsed, and then only on 
application of the person interested ; although no dissent 
was expressed---yet no ratification could be presumed.--- 

UES She ces oe jk bo eCbw nwa Uae o Sa egiculde ve Seton? BBG 

AUCTIONEER. 

1. An auctioneer, is the agent of the purchaser, of eithér 
lands or goods, at auction, to sign a contract for him, as 
the highest bidder: and his writing the name of the pur- 
chaser on the methorandum of sale, immediately on re- 
ceiving the bid, and knocking down the hammer,—is a 
sufficient signing of the contract, within the statute of 
frauds.— Adams vs. Mc Millan, ex’or, &... 0... c eee 73 

2. If the memorandum of the sales of lands, be in fact, 
signed by the purchaser, or by his agent, the auctioneer, in 
any part of it,—it will bea sufficient sighing within the 
statute of frauds: But where the memorandum of such 
sales, is notsigned by the auctioneer, or his clerk, or by 
the vendor or vendee,—it can have no influence to take a 

» case without the statute of frauds.—ib..........e «. 7 

' 3. The imperfect memorandum of the sale, by an auction- 

eer, of real estate, and a letter addressed by the vendee to 

the vendor, cannot-be so united and considered together, 

as to take such sale out of the prohibition of the statute 

of frauds,—there being no direct reference in the one, to 

the other, SO as, in effect, to render them one, without the 

aid of parol proof—ib.. eee ne awe hoods pu dnctie’ See 





AWARD. 
1, ‘This court will not look into the transcripts of cases, ap- 


pended to a writ of error, taken upon the judgment of a 
court, on the award of arbitrators, —it not appearing from 
the agreement of submission, that the particular cases 





2, And where the depos 
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were referred to the award of the arbitrators—Lamar et 
Wx, OR. Freceiges C6 Ohec is dsc sccccccscdscsssmumess 
2. Where there is not the agency of a Court of Record, or 
its clerk, or where no written statement, as preseribed by 
statute, is drawn up previous toa submission to arbitra- 
tors, of cases pending in court,—no judgment can be ren- 
dered on the award, when made, on motion merely.—-éb. 
3. An award, if good at con:mon law, may, it seems, be 
made the basis of an action by a party Injured, against 
the one wno declines a comp!ianc2.—-ib.... cece cccces 


4. But an award, where the submission has been made pur- 


suant to statute, isa warraut for the judginent of a court, 
quite as much so asthe verdict of a jury, and must be 
followed strictly by the ju ignent, both as regards its 
amount and the parties chared; ther ofore,—ab. bnneen 
5. Judgment cannot be ren id re agai ist the wife of one of 
the parties toa submission, who was not subjected by the 
award to the payment ofa any sum, e ither separately, or in 
connection with her husband, though she may have been 


vat 
a party to the cases dockets d, and so inte onded, probably, 
to be included in the sul on 


‘ 


DUNSE En xs casaeees beet 


BAIL. 


1. By the third section of the act of eighteen hundred and 


thirty-three, (Aik. Dig. 122,) persona! service of a writ of 


? 


scire facias, issued ou a ree agnizanice against bail, ina 


criminal case,—is required, to enable the State to recover 
against the di fandant— Hayter vs. the State of Ala- 
Btls s cons 6h he eebhes 006008050400 RNEE 


2. Though, t¢ appears, that previous to the statute,a return 
of “not found,” on an origina! and atias scire facias, 
was equivalent to personal service of the writ.—ib..... 


BAILMENT. 


1. In adeclaration against a bailee for non-delivery of a de- 
posit, averments are only necessary, which serve to shew 
the grounds upon which the aecour ntabil ity of defendant 
arises.— Moody vs . Keener..... rr re ree or 

it is ‘a esed to hav e consisted of bank 
notes, it need not be stated by what bank the notes were 
issued,—a general deserij - in such eases, being suffi- 


cient.—7b “eee et ee oe ee eee . eed Ce oe OG CHOCO EOE OD 
3. Nor is it necessary to allege that defendant continued to 


have the deposit in possessicn,---if it passed from him 

lawfully, or without culpable defau't, it is matter of de- 

fence, which he is bound to shew.—-id.... 0... eee ee a 
7?P. 72 
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4. Nor is an averinent necessary, that a reward was tender- 
ed for transportation or safe keeping of the thing deposi- 
5. An illegal assumption of ownership, an illegal using or 
misusing, or a wrongful detention of a personal chattel, 
will amount to a conversion, in trover.—St¢. John, surv. 
PE, GEE ons cesnccccnecccsccsensesesses 

6, And, a temporary conversion will render a defendant lia- 
ble; for a conversion which has once taken place, cannot 
Se Eins so ndasdcecesevesesacceseessheoons 

7. Though a re-delivery, atter a conversion, might go in 
mitigation of damages: Thus---ib... 6... cece cece eens 

8. Where one puts notes in the hands of another, to indem- 
nify him against certain liabilities---when those liabilities 

_are discharged, the party depositing the notes has a right 
to claim their retuin, or the proceeds of the notes, if col- 
RNs 65s gone chrctcrcccressessendoonnes 

9. Where one puts notes in the hands of another, as collat- 
eral security, for a specific purpose, and the bailee puts it 
beyond his power to return the notes, when the purposes 
for which they were pledged are satisfied--he is justly 
chargeable for their conversion; and,---ib.......-++.. 

10. The amount expressed upon the face of the notes, with 
interest from their maturity, up to the time of the conver- 
sion, and then interest on the aggregate from that time to 
the verdict, is the measure of damages.---ib.........4. 

11. The existence of a former debt, due the pledgee, does 
not authorise him to detain the pledge for that debt, when 
it has been put into his hands for another purpose: un- 
less there is a just presumption, that such was the inten- 
Re MEBs cc cece sescccccscccosucs 

BANK NOTES. 

1. Where the deposit is alleged to have consisted of bank 
notes, it need not be stated by what bank the notes 
were issued,---a general description, in such cases, being 
suffieient.--- Moody vs. Keener. ... 0... ccccecsecccees 

2. Trover may be brought for bank uotes sealed in a letter. 


Pa eooeoeeveere ere eee eee eee eeeeeeeeeeeeeeeeeeeseeeeee 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Where one executes his note in writing, promising there- 
by to pay asum of money, for that amount due the 
payee by RT, the language employed clearly indicates 
that the credit of the drawer was substituted for that of R 
T, and that a demand against the latter to that amount 

. was extinguished—which consideration relieves the nro- 
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mise from the influence of the statute of frauds.---Clich 
| Pererrrrr rrr Terry Teeter Te 
2. To subject a vendor to loss, for retusing to approve and 
receive endorsed notes, it must appear not only that the 
notes were good, but that there was no reasonable cause 
to reject them, and therefore---Adams vs. McMillan, 
OEE, GOR ss 600.065 o5s0nncctsnanuneeenegesanesagne 
3. Where the declaration states one of the conditions of a 
contract of sale to have been, that the purchaser was to 
execute his notes for the purchase money, with approved 
securities, and the plea alleges “that the securities offered 
by defendant were geod : ud sufficient to secure the pur- 
chase money of said jands”---it was held bad on demurrer. 
The plea should also have averred, “that there was no 
reasonable cause for rejecting them.”---ib.. eee eeeee 
4. The proper measure of dam wes inan action by the en- 
dorsee of a promissory note against the endorser, the ma- 
ker having failed to pay, 1 IS, the sum of money, with in- 
terest, which constituted the consideration of the assign- 
ment. And so, yee 2s V3. MCCGRR. 00s sca 
5. Where A, wishing to borrow two hundred dollars from 
B, executed several small notes, amounting, in the ag- 
gregate, to three In ind red and nineteen dollars, payable 
to C, who endorsed them to B, and received the two hun- 
dred dollars which he handed over to A, and A subse- 
quently took up a part of the notes, and paid to B various 
sums, amounting, in all, to two hundred dollars,---it was 
held, that B, in an action, on the balance of the notes, 
was not entitled to recover against C. ‘The contract be- 
ing entire, and B having received the sum advanced by 
him, there was a failure of consideration for the balance 
of the ee ere er rrr rrrr rere rrr: ery ey 
6. Semble, that there is no agree nce > between an accommo- 
dation endorser, and one for value received, so far as the 
rights of the endorsee or holder of the note are concern- 
ed, in anaction by an endorsce against the endorser of a 
Wan, note.—id...... eo ccccce Tree eee 
7. The release of an endorser does not operate a discharge 
of any previous party to a promissory note ;—every en- 
dorsement of a paper being a new and substantive con- 
tract, and the liability of each endorser, as it respects the 
holder, being separate and distinct irom the others.—Ken- 
non vs. McRae..... SUT OTIC TT TIT TT Oe 
8. It is competent for the holder of a paper endorsed in 
blank, to insert the name of an endorsée; and the stri- 
king ont or alteration of an endorsement, does not divest 
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the holder of his right to maintain an action, against any 
revious party to the mote.---iD.... cece cece eee eeeees 

9. If a promise or acknowledg:nent, to charge the endorser 
of a promissory note, be made under a misapprehension 
of facts, to wit, under an impression that a demand had 
been made of the maker of a note, or that notice had been 
regularly sent through the post office, and the endorser 
promised payment or acknowledged his liability,—the 
consequence of the Jaciies is not waived. Es viscose we 
10. And such a promise or acknowledgment will entirely 
dispense with proof of presentment or notice, and w ill 
throw on defendaut the doub'e burihen of proving laches, 
and that he was ignorant Of it.—ib.... ee ee eee eee eee 
11. And such a promis2 must shew that the endorser as- 


sumes a liability, or admits it to be continuing: and if 


the promise be conditio: 1a', the performance of the terms 
of the condition must be prove ed, before the promise or ac- 
knowledgment becom:s abso! eels Catto bitics 
12. And it makes no difference? that such a promise or ac- 
knowledgment is made under a nn of law. 
WET AG RhoA K608 66060544 ene viooens pesnwhbage es 
13. If a plaintiff shew a sufficient promise or acknowledg- 
ment, he cannot be deprived of its benefit because made 
after suit brought.—ib....... PbiGskedeRadhewees 
14. And if such a promise or ‘acknowled: emeht be made to 
the holder of endorsed paper, any party to it who after- 
wards takes it up, may avail himself of it, and maintain 
action against the party making it.— ih... eee eee eee 
15. The fact that a note was over due when | negotiated, does 
not dispense with demand and notice.—ib.........06 
16. Facts that excuse a demand and notice, may be proved, 
under a declaration in the usua! form.—ib............ 
17. The endorsement of a note or bond, is a contract within 
the meaning of the statute against gaming, and—-Roberts 
vs. eT Te 
18. Being within the statute, is void as between the original 
19. What might be the legal consequence of the endorse- 
ment of a note in Such case, in respect to an innocent 
holder, without ee ene ee Re er rte weer 
20. If process, in assumpsit, issue upon a note against the 
maker, a declaration for nee had and received, &c. 
will be sustained by the introduction of the note: so, a 
count, in debt, on a promissory note, charging, that de- 
fendant, purchased, from plaintiff, a horse, at a given 
price, to be paid on a day certain, will be sustained by 
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the production of a note in writing, to that effect.-- Gil- 
laspie et al. vs. ET NE Seok 5 were «(ne 
21. Where one puts notes 1n the hands of another, to indem- 
nifyhim against certain liabilitics—when those liabilities 
are discharge: od, the party depositing the notes has a right 
to claim their return, or the proceeds of the notes, if col- 
lected.---S7. John surv. vs. GO’ Connel, surv. for the use, 
22. Where one puts notes s in the hands of another, as col- 
lateral security, for a specific purpose, and the bailee puts 
it beyond his Po wer to re turn the notes, when the purpo- 
ses for which they were pledged are s satisfied---he is just- 
ly chargeab‘e for th ir conversion ; a! oer. 
93. The amount expressed upon the face of the notes, with 
interest from their maturity, up to the time of the conver- 
sion, and then interest on the sannceinaial from that time to 
the verdict, is the measure of damages.—ib. vs cesses 
24. At common law, a plaintiff in an ac tion on a promissory 
note, was bound to prove the signature of defendant ; but 
our statute of eighteen hundred au d eleven, (Aik. Dig. 
233,) renders it unnecessary, unless the defendant shail 
deny the execution of the note, by plea, supported by affi- 
davit.---Dew etal. vs. Garner. ccc cccecceee rere 
25. Where the signature toa promissory note is illegible, 
and where no description of the signature is atte smpted 
in the declaration, (and where defendant does not inter- 
pose the statutory plea,)--there is no such variance be- 
tween the note and declaration as can operate to defeat the 
action. Such a case does not differ from one where the 
signature is evidenced by a mark.--2b. 0.6... cece eens 
26. It seems, however, that an actual variance in the descrip- 
tion of a name, notw i! standing the statute of eighteen 
hundred and eleven,——will still be fatal.--7b........00. 
[27. Where thes ionature to a note is not illegible, and is not 
that of defendant, and the dec!aration, without recitals or 
averments, mis-describes the note ;—it cannot authorise a 
recovery against the defendaut.|—Co..ier, C. J. dissen- 
tiente—-ib.. +++ vseereesseensestesersesececeecsses 
28. The introduction of a note declared on, is not sufficient 
to support an issue, formed, on the allegation of a subse- 
quent promise, in a replication to a plea of infancy.--- 
Dockery Vs. Day..scecseccescvvcccvecccseseccces 
29. Where a defendant pleads infancy, to plaintiff’s decla- 
ration on a pre ymissory note, and plainti ff replies a subse- 
quent promise ; he admits the truth of the plea, and proof 
of a subsequent promise or ratification of the contract al- 
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leged in the declaration, is necessary to be shewn_ aflir- 
matively,—notwithstanding the protestation contained in 
the ‘FOMMMMATION.—2)... cee ccccccccc cen cccsccccecs 
30. A payment made on a note is equivalent to an admis- 
sion, that at the time of the payment, the debt was due, 
but the party relying on such payment must prove its 
date ;—as, to permit that fact to be established by the cre- 
dit entered on the note, would be allowing the party rely- 
ing on it, to make evidence for himselt.--- McGehee vs. 
P6666 cnc condendesens dave pesnnvacescéees se 
31. One who takes a bill or-note after it is due, takes it sub- 
ject to all objections, in respect of want of consideration, 
or illegality, and all other objections and equities, affect- 
ing the instrument ifse//, and to which it was liable, in 
the hands of the person from whom he takes it.---Fobert- 
GUND WE. MMBIMNOUE so oon sccencsescccccccscicccccces 
$2. But this rule applies only to equities, arising out of the 
note or bill transaction itself, and the holder is not sub- 
ject in respect of a debt, due from the indorser to the ma- 
ker of a note, arising out of a collateral contract.---ib.... 
33. A note in the hands of a defendant, given by plaintiff, 
but payable to a third person, although belonging to de- 
fendant in right of his wife, is not available as an off-set, 
unless there is an express promise on the part of plaintiff, 
to pay the amount called for by the note, to defendant.--- 
French ve. Garner et aleececcccccccccsescccesccecs 
34. Where a special agreement is alleged to exist, to allow 
a note held by a defendant, but which would not be a 
ood set-off at law ; and it is doubtful whether the agree- 
ment could be enforced, except ina court of equity— 
there would seem to be a good ground for equitable inter- 
NN. Bn 0.0 SMI C6 cc ccsccccccccccssoonest 


CAUSE OF ACTION, ENDORSEMENT OF 
1. The act of eighteen hundred and seven, (Aik. Dig. 278,) 
which provides, that the cause of action shall be endors- 
ed on the writ, applies only to initiatory process, in a 
cause issued from: courts, in which clerks are necessary 
officers, and does not extend to attachments issued by a 
jadicial officer.— Lowry vs. Stowe. .seseeccecccseens 


CERTIFICATE. 
1. The certificate of a judicial officer or clerk of a court, of 
the acknowledgment or proof of deeds, need not be un- 
der seal; and the hand-writing of the judge or clerk ta- 
king the acknowledgment, may be proved in open court 
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Or 
~} 
qr 


by any witness acquainted with it.—-Pewers vs. Bry- 
Re ae 


CHAMPERTY. 

1. Champerty, is the unlawful maintenance of a suit, in con- 
sideration of some bargain, to have a part of the thing i in 
dispute, or some profit out of it; and covers all transac- 
tions and contracts, whether by counse | or others, to have 
the whole or part of the thing or damages recovered. 
Therefore,— Holloway vs. Lowe eer eT Tee re 

2. Where a plaintiff in anaction of slander, by a written 
agreement, promised to pay his attorney, a trifling sum, 
and the one fourth part of the verdict, that might be re- 
covered, for his services in prosecuting the suit, and where 
a verdict was recovered in favor of the plaintiff :—it was 
held, that the attorney could not recover in assumpsit, on 
the written agreement.—ib.......eceeeeeeceevccees 488 

3. Whether counsel may be permitted to recover, for servi- 
ces actually rendered, in a suit prosecuted by him under 
an illegal contract— Quere.—- ib... ceceeeeeecceeceee 488 


CHANCERY. 

1. A bill in chancery is not evidence, in another suit, to 
prove any fact contained in it; or evidence for any pur- 
pose, except to prove that such a bill was filed.—Adams 
vs. McMillan, ex’or, &c......... sescesesteesees SE 

2. What might be the effect of a bill in 1 chancery, regular- 
ly sworn to, if offered to prove the facts therein contained, 

—in another suit, between the same parties— Quere.—-ib. 75 

3. Where a prayer for specific relief in a bill in chancery is 
accompanied with a prayer for general relief, the com- 
plainant is entitled to other specific relief not incon- 
sistent with the case stated in the bill; but norelief can 
be granted under the general prayer, entirely distinct 
from, and independent of, the special relief prayed for— 
Thomason vs. Smithson. (ttheeeseresehenenenghe es, wae 

4, Therefore, a decree cannot be rendered against a party 
not sought to be charged by the allegations of the bill, al- 
though ‘such party may be before the court.—ib....... 144 

5. A bill may, however, be framed in the alternative, asking 
relief against A, if he has authorised B to collect money 
due by judgment, and against B, if he has collected with- 
out authority. This would apprise B of the claim set 
up against him, and enable him to file a cross bill against 
A, andto have the equities adjusted between them, or to 
defend himself in ally other manner.-—-ib......eeeee06 144 
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6. The principle, that an answer to a bill can only be over- 
thrown, by two witnesses, or by one witness and corrob- 
orating circumstances, does not apply to the case of the 
proof by one witness, of the execution of a written in- 
strument, which contradicts the answer. Therefore,— 
7. Where M assigned to '['a judgment he held against S, 

and afterwards, in answering a bill in chancery, denied 
that he had made such an assignment—the proof of the 
assignment by the subscribing witness, is sufficient to 
countervail the denial of the auswer.—ib........ e000 
8. Although formerly doubted, it has by recent decisions be- 

come a settled principle, that ch uancery will sustain a bill 
filed by, an individua!, to enjoin a nusance,——-which, al- 
though it affects his, is a'so public in its character ; — 
but as one of the transecendant powers of the court, it will 
be exercised sparingly.—Rosser vs. Randolph........ 

9. And where the exercise of such a power is desired by a 
party, it must be satisfactorily shown, that the propossd 
erection will inflict an irreparable injury, incapable of be- 
ing adequately coinpensated in damages ; or which threa- 
tens, materially, to impair the co: nfort of the existence 
of those living near it:—astrong and mischievous case 
of pressing necessity ; and therefore,--ib..... Tererey 

10. Where the erectioa of a mill wou!d deprive a complain- 
ant of the use of aspring of water, and water of as good 
quality could not be procured by digging in its neighbor- 
hood ; or the injury rendered the spring, “could not be ob- 
viated, by a reasonable amount of labor,---the exercise of 
the jurisdiction of the court would be complete; as no 
adequate compensation could be made, to the injured par- 
ty; for such a privation; and no one can be allowed to 
use his property in.a manner, so seriously prejudicial to 
his meighbor ; but---2b.....ceeceeeseccececeeececes 
11. Where a complainant filed his bill, stating that R was 
about to erect, or had erected a mill which ‘would affect, 

injuriously, the health of complainant’s family, and that 
of the neighbors; and also injure his spring ;---and it ap- 

peared from the testimony, that the health of the family 
was not impaired, and that by digging a ditch two hun- 
dred and fifty yards in length, t! ie spring would be pro- 
tected from the injurious ‘eflects caused by the mill,--- 
chancery declined to interfere.---ib. 2... cece eee cece eee 
12. And chancery will not interfere in this extraordinary 
manner, to sustain or enforce even an undoubted right, 

capriciously, or pragmatically insisted on.---th. ‘eon 
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13. A writ of error will not lie to reverse a decree in chan- 
cery for costs only; though if the deeree be opened for 
investigation on other points, it ma y be reformed also in 
the matter of costs, and— Randolph vs. Rosser....eees 

14. The general rule in chance ry is, that costs do not ne- 
cessarily follow the eveut of the cause.—The court may 
direct the costs to be paid | by | either party, er jointiy by 
both, as justice may fequire.—ib......se eee cesceces 

15. The Supreme court has n io pcieaictaen of acase brought 
up by writ of error, for reversing an order ot the Circuit 
court, exercising Chaicery Jurisdiction, dissoiving an in- 
junction,—and the proper mode of bringing up such a 
case, is by appeal from the order of di solution.— Rus- 
sell et al. vs. tb, EERE TORT TET CTT rere 

16. The statute of January, eighteen hundred ai ind thirty-six, 
is an enabling statuie, and gives a remedy which was not 
before provided,—and a party desirous of availing y him- 
self of it, must pursue the directions of the statu 

17. Equity wil! not interfere atter a judgment at law, 4 unless 
the party can Impeach the justice of the judgment by 
facts; or on grounds of wich he cou'd have availed 
himself, and was prevented from doing, by fraud or acci- 
dent; or the act of the opposite paity, amived with 
fault or neglect on his part.—French vs. Geraer, etal. 

18. And in all such cases, the frand or accident becomes a 
material matter of aljecation and proof, and the jurisdic- 
tion of the court can on'y arise from such cireumstanees, 
and must be set forth with ¢ de yan and precision: and 
also that the accident or fraud is tumixed with any ne- 

gligence on the part of the individua', who seeks relief — 





19. The rules for allowing partics to come iito equity, after 
trials at common law, are of great strictness and inflexi- 
bility; and therefore, where relicf was sought against a 
judgment at law, on account of sickness ou the part of a 
defendant, and his w itne - but the name ef the witness 
was not disclosed, and the precise Gee he could establish; 
and it was not stated that ‘the other facts necessary to be 
proved could have been estab'ished, if the witness had 
been present; or th at complainant could not have applied 
for a new trial at law, and no excuse was shewn for not 
doing so—T he bill was not supported.—ib......eeee. 

20. A note in the hands of a defendant, given by plaintiff, 
but payable to a third person, a'thongh belonging to de- 
fendant in right of his wife, is not availab'e as an off-set, 
unless there is an express promise on the part of plaintiff, 
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to pay the amount called fer by the note, to defendart.--- 
RE ee revere Ce edWeenesp tes Veraweeteket 
21. Ju geucra, Couns of bet u ty. hi be atou to mations cf 
sct-ctl, fv:.cw the ru.cs UC} id | y Cctrts ct Liaw; but 
there are cases, in Which a ctecu wei be wvarab.e in 
equity, which weu'd net beso ataww.  ‘bbus, iu a mat- 
ter where mutual creail is given, Letween the ] artics, for 

a demand net al.owabe as a sei-ofi at iaw--cguity wil 
BIT 8B sn os ccc cccccenecccsereccvcccccepsos 
22. Where aspceia! agreement is a leccd io exist, to al ow 
a note he'd by a dvtenda.t, but wh.ea weud Lot bea 
good sct-off at aw; anditis doultlu whether the agree. 
meut coud be culcrced, cxeeqt ina ecuit ct CQuity-— 
there wou'd seem to be a good ground for equitaub.e inter- 
PINE <0B nnn cope scccccasesccesocnses ‘eebeees 
23. Whereayeortion cf a jedguicnt ajaLed inceguily, ye 
emain due after offsetting enmp ainait’s Cenacd; the 
injunetion will on!y exteud to tue stm covered by the 
off-set, aud the plaintiff at law, will Le parmittcd to pro- 
ceed with his exccution, for the remainder, aud Lis costs 
GE DUB nc ecccccerccccnccccscececcsveseeces 


CONFESSION. 

1. An admission, by a defendant, in a crimiua! case, is strong 
evidence of guiit--but it is not conclusive. He may 
shew that it originated iu mistake, or explain it by cir- 
cumstances.— T'he State vs. Welch... ce cee eceeees 

2. A confessicn, un!ess it be an admission, by plea, is m_iely 
evidence to be deterinined by a jury.--id.. 6. cee eee 


COLLATERAL SECURITY. 
1. Where one puts notes in the kancs of another, to indem- 
nify him against certain hakiiti2s---when those liabilities 
are ‘discharged, the party depositirg the notes has a right 
to c'aim their turn, or the preeecds of the notes, if co!- 
lected.---N7. John, surv. vs. O'Conne?, Surv... eee eee 
2. Where one pts votes in the hands of a: rother, as collat- 
era! secunity, for a spceife pury ose, aud the Lai ce puts it 
beyoud his power to return the notes, when the purposes 
for which they were p'edged are satisfied---he is just! y 
chargeab'e for their conversion ; and,--ib.....-.-605. 
3. Tar anovit exoressed upoi te face of t! 12 notes, with 
interest from their maturity, up to the time of the eouver- 
sion, and then interest on the aggregate from that time to 
the verdict, isthe measure of da nages.---ib.. 6... ee eee 
A. 'Tne existenc2 of a former debt, due the pedgee, does 
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not authorise him to detain the p'ed ze for that dekt, when 
It has beou put ito his baoids for auth r purpose: un- 
less there is a just pre-uint ton, that such was the ii.tcn- 


tion of the paries.---0o..... (es dts -s6ensee0euan anes 


CONSIDERATION. 
1. Under te statute of cig iteen hundred ant eleven, (Aik. 
Dig. 253, s. 137,) every wr tiug waic' is the foundation 
of an action, is evideues ef the debt or duty for which 
it was gives, wid the writing is also prima faciz evi- 
denes of cousidcration natil taat fact is disputed by the 
pleadings, or contradicted by proot. 'Taerefore,---Ciiel 
VS. McAfee.... er ae ee or TCT tT es. Cee e eee 
2. No consideration, in such: action, need be averred in the 
declaration, or proved on the trial of the case.---tb.. eee. 
3. A promise, to be bindiag under the statute of frauds, must 
not on'y be In wruny, but ike every other promis:, must 
be sustained by a considcraticn. "The statute cf cighteen 
hundred and e!even does not interfere with this principle, 
—-the only effeet of it is to make the writing evidence of 
the consideration, unt such cousideration be put i issue 
by the pleadings, or contradicted by proof.--ib........ 
4, Where one exceutes his note in writing, promis.ng there- 
by to pay asum of money, for that amceunt due the 
payee by RV, the langnaze emp!oyed elearty indicates 
that the eredit of the drawer was substituted for that of R 
TT, and that a demand azainst the latter to that amount 
was extingiished —whiel consideration re'ieves the pro- 
mise from the influence of the statute of frauds.---ib... 
6. A written instruuent sied on. is, nuder the statute, pri- 
ma facie evidence of the debt, or duty it imports, asd 
the considerat.ou of such an iistrument, can only be putin 
issue, by aspeea' plea,—which throws the burden of 
proof ou the plea ler. — V¥oune’ VS. POs 6..4.c22e04000 


CO WSTITUTIONAL LAW. 
1. The obj:et to be attained by the people, when assembied 
In convention, was not the formation of a mere govern- 
ment—-It was to fora government with clearly de- 
fined and limited povrers, 11 order that the genera’, great 
and essential principles of liberty and free government 
might be reexguized.—Ju the matter of J. L. Dorsey... 
2. The dec'aration of rights isav enumeration of certain 
rights whic) are expressiy retained and excepted out of 
the powers granted, aad the particu'ar enimeration of 
rights contained in the declaration, cannot be construed 
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to disparage or deny others retained by the people.—ib. 
3. The dee aration of rights is the governing and controlling 
part of the coustitution, aud aii its g eneral powers are to 
be expounded, and twir operation extended or restrained, 
NRE 06 hom Ea cnc ode b 00s scksnesseesanen 
4. By the declaration, each citizen is e entitled to all the rights 
or privileges, wliic:i any other citizen can enjoy or possess; 
ory citizen has the right to aspire to office, or to pursue 
any lawful avocation ; and this general equa ity is one of 
the fundamental rights of each citizen, and the power to 
destroy this jWwaity must be expressly given, or arise by 
clear implication, or it can have no legal existence.—ib. 
6. The Genera! Assembly is not express:y prohibited from 
enacting laws requiring political test-oat.is to be taken, nor 
from exc!uding some of its citizeus from the pursuit of cer- 


tain trades or avecationus—yet such laws would be inope- 
rative, because they are adverse to the principles of liber- 
ty and free gover! iment SR aH a SOIC 


6. Yet, the i. juistatuen p Bien not look to the constitution 
for a grant of powers, but may exercise all such as are 
compatible with the social compact, uniess restrained by 
express inhibition or c’ear implication.—ib......eeeee 
7. Wherever no qualification is preseribed as a condition for 
office or station, the door is open to every citizen, and 
wherever power is given to exclude, it specifies with 
much precision, the eases in which it may be exercised ; 

but the Legislature are not prevented from prescribing 
qualifications to be possessed, before any avocation, or 
business, cai be pursued, so long as the qualification can 
be attained by "8 GARE ARIE ep ean ite 
8. If an atfirmative grant of power to disqualify a citizen 
from holding office, or pursuing any avocation, is not 
found in the constitution, it eaunot be said to exist :— 
Such a grant of power must be exercised strictly in the 
MONE Peesetibed. —— iB... 6. oie ccesscccveccececeses 
9. The General Assembly is invested with plenary power 
over the subject matter of duelling, extending to disquali- 
fication from office, or from the exercise of any avecation, 
profession, franchise or function, of a publie nature, and 
any oath may be required as a quatification for office, im- 
posing on the conscience, any obligation to do, or com- 
mit any act, which can be perform 16d, or omitted, by any 
citizen, in relation to a ny matter ‘connected with the 
suppression of the practice of duelling.—ib......+ 
10. But the retrospective part of the duelling oath, imposed 
by the act passed January seventh, eighteen hundred and 
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twenty-six, called the ducliing act, whi — requures a state 


of innocence not possessed by wil, imposes a disqualifiea- 
tlon upon the s uity. -Dis jualuication from ollice, or 
from tite pursuit « a lawful avocatio: it, ls therefore a pun- 


ode i TR AIO IR SE 
11. The duelling act prescribes a mode of ascertaining and 
punishing guilt, unwarranted by the constitution, and ia 
contravention of the deciaration of rights.---ib.... 2.06. 
12. The dueiling act, pocsaceeg a penalty, which cannot 
be remitted, aid inflicts a put lishinent beyond the reach 
of Executive clemency.—ib... 2... sccccccccccvces 
13. Therefore,—as tiie several parts of the oath, required to 
be taken by counselors and attorneys, canuot be disjoined; 
and as the oati is ii part illega!, it cannot be imposed.— 
— eereer reece (av ecs cubes «eeKnbws 660eeRRRREES 
14. The word oilice, in the Constitution, is used in its legal 
and techniea!l sense, and implies a charee or trust, confer- 
red by public authority, and for a public purpose. An 
attorney or counsellor, is not au oflicer, in the meaning 
of the Constitution.—ib....... ( siasetouas ened evens 
15, No authority, to require the oath against duelling, to be 
taken by att Heys and counsellors at law, preseribed by 
the act of eighteen hundred and twenty-six, can be de- 
rived from the grant of power contained in the third see- 
tion of the sixth article of the constitution; nor did the 
legislature derive its eat to pass the act from that 
SOUTC?e.— tb... eee eees ee esnsee $e cvereawnbeseeeeas 
16. But the power to pass gencral penal laws, to prevent 
the evil practice of diielling, must have been included in 
the high powers conferred on the legislature, by its crea- 
tion with legislative powers: a special grant of power 
was therefore nucatory.---1b. 0... .ccccscccccescesccece 
17. All that was intended by one section of the constitution, 
was to authorise the lezislature to make the offence of du- 
elling, a disquali whe from office. If, however, more 
was intended, and a further grant of power was made, to 
pass penal Jaws to suppress duelling, it was not an un- 
limited grant of power, but must be held subject to the 
same restrictions that the general grant of legislative 
power is.--ib. PUT e TTT TT: Seer eee. eee ey 
18. The people, by the constitution, have enumerated and 
asserted certain first principles, whieh they therein de- 
clare they have reserved to themselves, and have not de- 
legated to the legislative department of the government. 


19. Any act of the Jegislature which violates any of the as- 
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serted rights, or whic!) trenches on any of the great prin- 
e'p'es of civil ms ty, Or tarcreat Mgids of than, tough 
Ee 2 a ee eer ere rey re 
2). "Bae coustitution is not to be consirie di as it Cit were a pe- 
nal jaw, siug ing out lidividua s, aad operning harshly 
on them; it is for the besedt of the whole community, 
and shou drcesive a largeasd aiboral tatoryp rctation : [fis 
the most so.emu act of the peo; le, in Gieir sovereign ca- 
pacity, dictating the terms on which tiey are wil ing to be 
g verned, and must be preserved nuimpair dice csns 
21. The act of elzuteon buadred aad twenty-six, is a high- 
iy peaal iaw, aad anist roecive a siniet coustruction, and 
tie authority to pass it, be c-eary aud fairiy derivable 
from the corstit: ution : err er ece Ts ae Peete 
22. It re quires an appiicant, to practice law, to give evidence 
azainst himself, and offends agaist the tenth section of the 
bill of rights, aod tie fir-t principles of natural justice. — 


23. Tae reservation by the perple, of ceitain great rights 
and privi eges, sioud have a broad and liberal construe- 
tion, to effeet the litention of those who made the reser- 
vation ; and there is no power de'egated to invade these 
great natural mghts, which exempt ainan from being 
compe ied to give ev idence against himse:f, or from being 
deprived of his life, liberty or happiness, but by due 
Be eee ra er 

24. The right to practics law is a valuab'e ngbt, as deserv- 
ing of protection as property, -and the dueiting act is con- 
trary to the spirit, plain intent and meaning of the tenth 
section of the Bill of Rig :ts.—-ib..... ce cee eee ee eee 

25. ‘The duelling act, so far as it preser.bes an expurgatory 

oath, as a condition to the practice of jaw, is contrary to 
the scope aud design of a free government, and imposcs a 
test oath upon the applicant. ee RS ae eee 

26. It a'so requires him to swear, that he lias net, since the 
year eighteen hundred aud twenty-six, or since he has 
been a resident of the State, dene certain acts, and that 
he will abstain frem so acting in future, which acts con- 
stitute no crime or offence kuown to our law.---ib.. 2... 

27. 'The essence of a test oath isa prohibition to cute tain cer 
tain reigious or po. itical! opinions, which do net expose 
to punishm ent, but mere'y exc'ude from cflice ; and their 
enormity consists in this: that there is ncthing in the 
opinions themse'ves required to be abjured, which unfts 
the person ho'ding them, from filling the c flices or digni- 
ties of State, but merely that such is ‘the exaction of law ; 
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and there isno more propriety 10 exacting the duelling 
oat) froman attoracy, tian froma puysieian or pater, 
~——P eco CECH H OS CORE H SHE HHOH ODS Ter ye eee inne 


28. The oath preseribed by the coxstitution, to be taken by 
public officers, by necessary imp ication, exeudes the 
imposition of aay other oath, as a quaileation to office 
under the State government.---70.... ccc cece ccc eees 


29. Tae third and fourth sections of the sixth article of 


the constitution, gives power to tie Lcgis'ature, to ex- 
c'ude fromm oflics, persous guity of certain oflences,—but 
the commission of these oflfenecs cannot be a ceitained 
by the oath of the acused.---ib......... eek snedennee 
30. So much of the sixteeut’: section of the act on the subjcet 
of dnelling, as reyuires the oath thereiu prceseribed, to be 
taken by attorneys and counsellors at law, is coLuary to 
the constitution, and therefore void.--ib. 6... eee cee ee 
31. The legis’ ative power of this State is net derived fre m 
a const tutional grant,---it was possessed }revious to the 
formation of the constitution, and is regu ated and con- 


trolled by that instrument. NSeeus, with the powers cf 


the federal govern e—@ «oc ccs dsesccccecccecess 
32. The nineteenth section of the sixth artic'e of the con- 
stitution, is a provision, addressed to the legislature 
mere!y, and does not impair the force of particu‘ar laws, 
for the prevention or punishinent of erime :---ib....... 
33. The oath prescribed, by the act of eighteen hundred 
and twenty-six, does not require the party taking it to 
make a disc'osure of facts,—but merely to disavew his 
guilt of having given, accepted or ¢ arried a challenge to 
fight, &c. which is net a crime Kuown to the laws.---7b. 
34. The twenty-ninth aricie of Mazina Charta, has never 
been considered as inhibiting the right of courts to pun- 
ish for coutempts, or to dishar an attorney without the 
intervention of a jury, and that provision is simi'ar in its 
terms to that contained in our bill of rights on the same 
Se ee) errr ert errr re 
35. The thirtieth section of the bill of ri ights restrains, but 
does not extend power, anc proves the co npetency of the 
lezis'ature to adopt regulations act repugnant to the con- 
ee Sree errererl se? Cee Teerey Serer 
36. Privi'eges ar franchises, not particular!y provided for by 
the constitution, are subject to sueh general regu‘ations 
a3 the legis‘ature may prescribe. ‘The general powers 
of goverament coaced: this virtue to legis'ation.---7b.... 
37. The disfrancdisem -nt of a citizen is net an unusual pun- 
ishmont, and our constitution does rot contemplate it as 
Ss 6.00 deeenseecuasdass ake has peeveneeee 
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38. The constitution does not forbid the legislature to enact 
laws, denying privileges or franchises, which are subject 
to its own regulation, to those who have done acts sub- 
versive of the public peace, or calculatedto lower the 
standard ra mange morals, an d conseqt rently, on this sub- 
ject, legislative discretion remains un coutrolied by any 
implied FOStrAINt.— 8D. 6.2 cecccccccvencccccessceses 

39. The constitution, by preseril ing an oath to be taken by 
public officers, docs not inhibit the requirement of any 
other oath from persons who may exercise a legislative 
franchise.—6b... ... 0220.00 cce de Diitine «+ sae » 0 

40. To authorise the judiciary to declare an act of the legis- 
lature void, the act must appear to be violative of the 
constitution, or some of its provisions.---7)..........64. 

Al. The act of eighteen hundred and twenty-six is defensi- 
ble upon principles of the purest morality, and the sound- 
est policy, and is within the range of legislative — 
oe ‘ ‘ 

42. The terms on which attorneys shall be ad: nitted, “and 
the causes for which they shall be disbarred, wre matters 
of legislative regulation, and consequent'y the act, so far 
as it relates to attorneys and counsellors, is not repugnant 
to the constitution —ib......sssccccceeceesecereuss 


‘diehnacr. 

1. Where parties themselves have provided the terms on 
which their contract shall be abrogated, neither ean dis- 
pense with those terms, without the consent of the other. 
—Morrow vs. Campbell..... 1... 0..e cece cece eeeees 

2. Where a contract is absolute, that the plaintiff i is to serve 
twelve months, and the service of the whole time is a 
condition to be performed before he can be entitled to 
compensation, he cannot recover on the contract, unless 
he aver and prove performance on his part ; and the sick- 
ness of plaintiff a part of the time, is no sufficient apolo- 
gy for an imperfect performance.--- Greene vs. Linton et 


PRES ere e eee e reer eee e eee eee eeeeseeeeeeeeene 


3. The true intent and meaning of a contract, is best ar- 
rived at by ascertaining the intention of the contracting 
parties, and the true construction is that which will best 
serve to carry that intention into effi ct.—75.......666. 

[4. The rule in England, t/ appears, is, that where a con- 
tract is executory, and there is a failure by 2 plaintiff as 
to part performance, he cannot be defeated of his remedy 
on a contract, for so much of it as he has fairly complied 
with.J—ib.... SESS: Fe eerererr re ll 
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5. Where one undertakes to contract as an agent, and so 
contracts as to impose no legal! obligation upon his prinei- 
Gillaspie et 

i Ginn, ELE TCCCLT TE ETT OP eee 
6. In order to relieve a person assuming to act as an agent 
from personal responsibility, it is necessary that he 
should have been authorised to act, and that the credit 
should have been given to the principal—and there is no 
difference between the agent of an individual and the go- 
WOM RSE. 6 65's cede cece cnsvsenevansseuanesual 
7. And the signature of persons so contracting, without au- 
thority, as officers of the militia, in the public service, is 
mgrely a descriptio personarunt.—ih...cceceeceeeves 
8. An agent, when sued upon a contract made by himself, 
can ouly exonerate himself from personal liability, by 
shewing his authority to bind those for whom he has un- 
dertaken ;—and it is not for the plaintiff to shew the 
want of authority of the assumed agent: the agent, if he 
affirm his authority, must prove it.—ib.....eeeeceeee 
9. Tae rules for the construction of contracts, whether ver- 
bal, written, or under seal, are the same. All contracts 
are to be performed according to their legal interpreta- 
tion, and where one undertakes expressly, for the per- 
formance of some act, the posi/ive engagement casts upon 
hima duty, the discharge of which cannot be excused, by 
shewing his inabiiity, by reason of the lawful interfer- 
ence of some third person.---Reid vs. Edwards.....++. 
10. Where one neglects to qualify his contract, so as to 
make such an excuse available, he waives it as a de- 
fence, against a recovery of damages for non-perform- 
ee | See eee eee eee eT eee Tee ee Te 
11. It is competent for a defendant to admit the legal suffi- 
ciency of the cause of action with which he is charged, 
and put the plaintiff upon proof only, of its existence in 
point of fact: and where this is done, and the issue found 
against the defendant—the /egality of the contract 1s not 
open for revision.---ib. 6... eee eee eee eee eee eeeeee 
12. Tie rule. that a plaintiff can not discharge his action 
against any one defendant, who has been sued on a joint 
contract, has not been adopted inthis country, to the ex- 
tent, in which it prevails in England.—Jvey vs. Gamble. 
13. The rule, however, never extended to cases, where one 
or more defendants, are discharged, by matters subsequent 

to the contract; as, in case of bankruptey, and of execu- 
torsand administrators, where one may be discharged, on 
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the plea of plene administravit, and a verdict be had 
against the other.——id....sceeeeee cece cece cece ewees 


CONVEYANCE. 

1. The act of Congress, granting pre-emption rights to set- 
tlers on the public lands, approved twenty-ninth May, 
eighteen hundred and thirty, declares that all assign- 
ments and transfers of the right of pre-emption under it, 
given prior tothe issuance of patents, shall be null and 
void :—therefore, an agreement made by a grantee previ- 
ous to procuring his patent, to convey a part of the lands 
acquired by such patent to a co-settler, being void, cannot 
be received as evidence agaist the patentee, in an action 
to try titles brought by the patentee against such co-set- 
tler, to recover the part of lands granted, occupied by 
him.— Cundiff vs. Orns... . cee ccc ccc cece eee eeeees 

2. But if the agreement had been posterior in date to the 
supplementary act of eighteen hundred and thirty-two, 
which repealed the inhibition of the right to make trans- 
fers and assignments, the case might be difierent.—ib... 


CO-PARTNER. 

1. No objection can be taken, in point of law, to a declara- 
tion in trover, against joint traders, for the wrongful con- 
version of notes or other property: and the joint effects of 
the co-partnership, are jointly chargeable with the repa- 
ration of the injury.—N¢. John, surv. vs. O Connel, surv. 
ERs sac nccsceccceenseccesesasceseeens 


COSTS. 

1. A writ of error will not lie to reverse a decree in chance- 
ry for costs only ; though if the decree be opened for in- 
vestigation on other points, it may be reformed also in the 
matter of costs, and—Randolph vs. Rosser........++ 

2. The general rule in chancery is, that costs do not neces- 
sarily follow the event of the ecause——The court may di- 
rect the costs to be paid py either party, or jointly by both, 
as justice may require.—ib..........eeceee cece cee 

3. Semble, That a question relating to costs, is a question of 
practice, rather than principle. Quere de hoc—ib.... 

4. In all cases where a suit is dismissed, on motion, for an 
alleged want of security for costs, the reasons for granting 
the motion, should appear of record, that it may be seen 
that the case is within the provisions of the statute.— 





545 


249 


249 
249 


Reed vs. Brasher et al......cccccccccccccccccccces 448 


5. It appears, that it is within the legitimate powers of a 
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court, to require additional security for costs in all cases, 
where security can be required in the first instauce.—ab, 
6. For the successful prosecution of a proceeding by scire 
facias, on a forfeited recognizance, an attorney may claim 
a fee of six dollars, to be taxed in the bill of costs— 
Be AM. VO. He Bile oc ccccccvcntpesstiereanea 


| 
i 
Cc 


COURT, CHARGE OF 

1. It is the duty of the court below, on motion, to reject evi- 
dence offered, which is not material to the issue. But if 
the court be asked to reject evidence for a cause to which 
the evidence is not obnoxious, the court may conclude 
that all other objections to it are waived ; and— Morrison 
Be: 0s WORE 6 ks 4 nnnebeanensentacue 

2. It is not the duty of the court to,shape or re-model the 
propositions of counse!, but to respond to them as they 
are made, and either accept or reject them.—ib......+. 

3. Where the court, in charging a jury, expresses an errone- 
ous opinion on an abstract question of law, not necessary 
to be decided in the case, and not prejudicial to a party— 
such expression of erroneous opinion, is no ground for a 
reversal of the judgment,—the judgment rendered being 
in strict conformity to the law arising from the facts of 
En, EP ERET ET CCE CUT CT CTT CUTS Cee 

4. Where the facts, proved by the plaintiff on the trial of the 
case, are adinitted, and the correctness of the charge of 
the court, the facts being admitted, is not controverted,— 
the defendant cannot be allowed afterwards to allege, that 
the charge of the court determined the facts, and by that 
means withheld them from the consideration of the jury. 
—-Madden vs. Blytite....cceccccccevcccevcccevves 


COURT, CIRCUIT 
1. The County court, as an inferior tribunal, is subject in 
all its acts, to the direct supervision of the Circuit court, 
which to it isa superior, and appellate tribunal: and 
therefore may compel the County court to perform all the 
acts, by reason of which, such appellate jurisdiction may 
be rendered effectual._-Hitheridge vs. Hall... .seeees 
2. This power may be exercised by mandamus.—ib...... 
3. Thus, where the County court refuses to sign a bill of ex- 
ceptions, the Circuit court has jurisdiction to award a 
WIMAIRINS.—~ iD... . none ve cee egess secscenseeaee® 
4, The final decision of the Circuit court upon the petition 
for'a mandamus, to compe! a judge of the County court to 
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seal a bill of exceptions, may well be reviewed in this 
court upon a writ of error—i... eee eee cece eens 


COURT, COUNTY ~ 

1. The County court, as an inferior tribunal, is subject in all 
its acts, to the direet supervision of the Circuit court, 
which to it isa superior, and appellate tribunal: and 
therefore may compel the County court to perform all the 
acts, by reason of which, such appellate jurisdiction may 
be rendered effectual.—Liheridge vs. Hall... 2... 0e. 

2. This power may be exercised by mandamus.—-ib...... 

3. Thus, where the County court refuses to sign a_ bill of 
exceptions, the Circuit court has jurisdiction to award a 
mnmindammnns.— 4d... oo nec ccc cccccccsccccccccccee oe 

A. The specific mode of correcting the refusal of a court to 
sign a bill of exceptions, pointed out in the statute of 
eighteen hundred and twenty-six, (Dig. 254, s. 5,) is not 
conclusive of a party’s rights, in a case where a judge of 
the County court holds up the bill of exceptions tender- 
ed him for approval, until after the adjournment of the 
court, on the promise to seal it.—ib........ 2.02 eee. oe 

5. The final decision of the Circuit court upon the petition 
for a mandamus, to compel a judge of the County court 
to seal a bill of exceptions, may well be reviewed in this 
court upon a writ of error.—ib..... eee eee ee eee Sonn 


COURT, TERRITORIAL 

1. Dubitatur—whether a territorial court, created by the lo- 
cal legislature of a territory, can be viewed in any other 
light than the courts of a foreign country. — Womack, 
GEE, TS. MMT IMNER. 2500 cdepisscnnCeeapaanbedes 


COURT, UNITED STATES 

1. The constitutional courts of the United States, are not 
viewed as foreign tribunals.—They are domestic tribu- 
nals, whose proceedings a|! other courts of the country, 
are bound to respect, and receive—when exemplified un- 
der the seal of the courts; and such seal is presumed to 
be known, and establishes itself, in the same manner as 
each court within a State, is presumed to know, and re- 
cognise, the seal of any other court within the same 
State— Womack, adm’r, vs. Dearman...........+4+ 

2. No distinction can be made, as to the manner.of proving 
the proceedings of the courts of the United States, estab- 
lished in a territory, and those of the courts of the same 
character, established within the limits of a State——ib. 
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Dubitatur——wiretiicr a territorial court, created by the lo- 

cal legislature of a territory, can be viewed in any other 

licht than the courts oF a foreicu country.—ib....e.ee. 
5 o> @ 


COVENANT. 


1. 


7. 


To excuse the performance of an express covenant, it 
must be shewn either that it is prohibited by law, or that 
its performance has become tinpossible by the intervention 
of causes which human ageuey could not prevent :---- 


Morrow vs. ¢ ‘amp UTE RT TUT OCT ere retry 
And where one expressly covenauted to return a deed by 
a certain day, oy pay sun of money,—-and alleged that 


he casually lost the pe before the day came about for 
its return: It was he!d that as the loss of the deed was 
not shewn to have been occasioned by any cause, which 
care and prudence could not have prevented, he could 
not be relieved from the performance of the alternative of 
the covenant.—ib........... aaa aateae icenmumnt 
But as a party is incompetent to be a witness.in his own 
case, as to a material fact, he therefore cannot be allowed 
as a witness to give testimony, faauiahine al excuse tor 


} 


not returning a paper which he had covenanted himself 


to return on a certain day, or in ease of failure to paya 
eee eer Kpddemora 


Where covenanis ave mutual and dependent, plaintiff 


must aver periormance before he ean be « ntitled to reco- 


ver: and so, also,—- Greene vs. Linton et alewsccccves 
Where a contract is ebsoiute, that the plaintiff is to serve 
twelve months, anc the rviee of the whole time ls a 


condition to be pertormed before he can be entitled to 
compensation, he cannot recover on the contract, unless 
he aver and prove p — ince on his part: and the sick- 
ness of plaintiff a part of the time, is jo sufiicient apolo- 
gy for an imperfect performance.---ib.... cece cence eens 
Where an action is brought by a party on mutual cove- 
nants, and there has been a pariial performance only by 
plaintiff, and the defence does not go to the whole con- 
sideration, the defendant may — 1e damages, by 
shewing what he has sustained by the failure of the plain- 
tiff, and is not competicd to resort to a cross-action: but 
Where plaintif! covenanted to serve defendant, twelve 
months, as master in a smith’s shop, aid was to receive 
one fourth of the nett prececds of the shop, during that 
time, for his salary,--and his declaration stated that he 
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was prevented by sickness trom discharging his duty un- 
der the contract, for the space of four months, and claim- 
ed the one fourth of the uett proceeds whicii accrued du- 
. ring the eight months,—the declaration, on demurrer, 
was held detective. SED ce sccccccccccecesesecceeese 


CRIMES AND MISDEMEANORS. 
1. Words written at length, are not only more certain, but 
less liable to aiteration, than figures ; and therefore, when 
the year and day of the month are inserted in any part 
of an indictment, they are more properly inserted in 
words written at length, than in Arabic characters,---but 
a contrary practice will not vitiate an indictment.— T’he 
Monte V8. Batfer) «ooo nies ssesececsscvessvesesesse 
2. It is a well established rule in criminal pleading, that 
where a general term is used ina statute creating an of- 
fence, in connection with words more precise and definite, 
the indictment must charge the offence in the particular 
words used in the statute; and therefore,—ib......... 
3. Where the language of the statute was—“Any person 
who shall presume to keep a tippling house, or sell rum, 
' brandy, whiskey, taffia, or other spirituous liquors, &c. 
shall be liable,” &e. -—and the indictment charged the 
defendant with 7 tailing & spirituous liquors without a li- 
cense,— it was held, that the indictment was deficient in 
not defining the oflence with sufficient precision.—ib... 
4. By the third section of the act of eighteen hundred and 
thirty-three, (Aik. Dig. 122,) personal service of a writ of 
scire facias, issued on a recognizance against bail, ina 
criminal case,—is required, to enable the State to recover 
against the defendant-—Hayzer vs. the State of Ala- 
DOs 665 ocne scccncceeneresetereesevveseonesece 
5. Though, it appecr's, that previous to the statute, a return 
of “not found,” on an original and alias scire facias, was 
equivalent to personal service of the writ.---ib.......4. 
6. It is good cause of challenge toa juror, that he has 
formed and expressed an opinion of the innocence or 
guilt of a prisoner, from conversations held with jurors, 
who had been previously charged with the trial of the 
prisoner.---Ned, a slave, vs. the Phas caste aeanden 
7. The Circuit, is prohibited from referring to the Supreme, 
court, any question of law arising in a criminal case, ex- 
cept it shall be nove! and diflicult,---'Therefore, no matter 
ean be brought to the view of the Supreme court in such 
a ease, by bill of SRCOPONG 4D. ss cca cbbecccesvccs 
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8. Nor can the decision of the Circuit court be reviewed on 
any point dehors the record.---ib. 6. eee ee eee ee eee 
9. But the Supreme court will not be particular as to the 
form of reference of matters for revision, if it clearly ap- 
pear from the record, that a reference was intended.--ib, 
10. It seems, that a bill of exc: ‘ptions was ulknown to the 
common law, and that the right exists in civil cases, only 
by virtue of the statnte.—ib.... 04+ s0sseeeeeee. aia 
11. Whether the decision of the Circuit court on a chal- 


lenge, may not be placed on the record, without a bill of 


emsaptinns—— Gtere.—-ib... oc ccccscescenceseseseens 
12. The discharge of a jury, for no better cause than that 
the jury were not agreed, is irregular, and unwarranted 
RF Ds 5 5s 6560 00cnicnsv ees ncpadodncconsenas 
13. Secus, where the jury have been discharge d, in conse- 
quence of the expiration of the term of the court.---ib.... 
14. It seems, that the provision of the declaration of rights, 
which provides that no person shall, for the same oflenee, 
be twice put in jeopardy of life or limb, is a very ancient 
maxim of the common Jaw, but has never, in Mngland, 
been decided to extend further than to cases of acqu ittal 
CN Os sn kbc dccncacescesesusanenes 
15. Whether the provisions of the declaration of rights ex- 
tends to slaves—- Quere.-—-ib.. 0c ccccccccccccecccces 
16. Where, by a reversal of judgment, the prisoner can be 
placed in the same position which he occupied when the 
error was committed--i¢ seenrs, it might be considered 
that his life was never in danger, and that he might be 
subjected to a new trial :---a/ifer, where he cannot be 
placed mi auch position.-—ih.......cccccccssssevcves 
17. The unwarrantable discharge of a jury, after the evi- 
dence is closed, in a capital case, is equivalent to an ac- 
oS ITE MT APRON CR 
18. The magistrate issuing the Warrant in a criminal prose- 
cution, on an oath not reduced to w riting, is a competent 
witness, in an action of malicious prosecution against 
the prosecutor, to prove that such an oath was administer- 
ed, and what it contained.— Spears vs. Cross....eeeee 
19. It is not essential to the validity of a criminal prosecu- 
tion, that the oath of the prosecutor should be reduced to 
writing, although the practice of committing the same to 
writing is the most approved.—ib..... ccs eeeeceeeeee 
20. An admission, by a defendant, in a criminal case, is strong 
evidence of ouilt— but it is not conclusive. He may 
shew that it originated in mistake, or explain it by cir- 
cumstances.— The Staic vs. Welchessccc-scesccevess 
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21. A confession, unless it be an adiaission, by plea, is merely 


evidence to be determined by a ju - pew: Ee 
22. A bet ‘isa w ager, ana the be tthe is complete, when the 
offer to bet is accepted. "Phe placing of money, or its re- 
presentative, on the gaming table, is such an offer; andif 


No objection be made by the player or owner of the table 
or, and the offence 


or bank, it is an acc: plance of the oik 
against the statute is complete, although from any cause 


whatever, the game shou'd never be played out, and the 


Stake be neither lost or won.—ii.... 
23. The same strictness is not required in this country, and 
at this day, in indictments at conunon law, as in those 


founded on statutes; and where tie words of a statute 
are descriptive of the nature of the efle 


—it is necessa- 
ty to specify the offence in the particular words of such 
Statute.—- 7'fie Nlate vs. SS ning Nites 
24. But where a siatute does not em) ploy ‘ay terms, descrip- 
tive of the offence : | an te iy i clare s the punishment of 
an ofience —known i J the common !aw,—there, the mode 
of framing the indiciment, will be judged of with regard 
tee Geemnnens baw vale. —ib oo oc cc esd vdccisucdncsees 
23. In the case of an iudietment at common jaw, every fact 
and circumstance, not a necessary ingredient, may be re- 
jected as s: uplusage: and ueed not be prov ed at the trial. 


26. A defendant indicted for an assault and battery, with in- 
tent to commit murder, may be convicted of a ‘simple as- 
sault and battery, though tiiere be no count in the indict- 
ment to that effect. Greater offsnecs embrace the lesser 
of a kindred character itis isedsiatessenbannscneens 

27. The objection toa renire, that it contains the initials on- 
ly of the christian names of several of the grand jurors, 
is no cause for arresting the judement—ib....eeeeees 

28. Itis no valid cbjection to a writ ef venire facias, that 
the day on which it issued was not endorsed on it, if it 
appear, that it was issued and reecived more than thirty 
days before the sitting of re ee rr 

29. It is no valid objection t aren ir e facias, that it was di- 
rected “'T'o the sheriff of Pa! lac ega county, ”__the ope- 
ration of the act of Deccimber, eighteen hundred and thir- 
ty-six, requiring all process to be ‘ae ected “'T'o any she- 


riff of the State of Alabaina,” is limited to process issued 

in the course of a suit or action. and does net extend to 

the writ, under which the sherifi 

dit jury ‘for the term of ihe co UTt.—-id. cee eee 
30. It is no valid objection toa 


riff summons a grand or pe- 


bill of ludictment, that it was 
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endorsed by Alexander R. Hutchinson, instead of Hutch- 
eson, as foreman of the grand jury, though it appear by 
the record, that Alexander R. Hutcheson was appointed 
foreman by the court. If necessary, the court will intend 
the two names to indicate the same person.—ib....... 


CROP. 
1. The jndge of the C ‘ounty court is authorised, by statute, 


to grant an order for the sale of the crop, in such manner 
as May seem reasonable, and the interests of the estate 
may require.—Legatees of Horn vs, Grayson.....00- 


DAMAGES. 
1. Where no damages are laid in a particular count of the 


declaration,—the court will intend the general averment 
of damages at the close of the common counts to apply to 
it.— Adams vs. Mc Millan, ex’or, &C...-.cceeese cece 
2. The proper measure of damages in an action by the en- 
dorsee of a promissory note against the endorser, the ma- 
ker having failed to pay, is, the sum of money, with in- 
terest, which constituted the consideration of the assign- 
ment.—Hutchins vs. McCann....-- (enéineneeweenes 
3. If damages are sought to be recovered on a demand ari- 
sing out of the State, and the rate of those damages is 
fixed by legislation ;—the statute would be the best evi- 
dence, and “would sufficiently prove the extent to which 
they are to be admeasured._-Crauford vs, the Ez’ ors of 
Simonton. ...- (ate seuseneeednnseeenenseeeehenne 
4. Where a defendant offers no excuse for a delay of pay- 
ment of a judgment, the plaintiff is entitled to recover in- 
terest on the judgment, as damages ; and where the value 
of money is declared by law, that value must be the mea- 
eune OF GemnReh Gb ..o occccccissecescossccedseves 
5. Where an action is brought by a party on mutual cove- 
nants, and there has been a partial performance only by 
plaintiff, and the defence does not go to the whole con- 
sideration, the defendant may reduce the damages, by 
shewing what he has sustained by the failure of the 
plaintiff, and is not compelled to resort to a cross-action, 
— Greene vs. Linton et al. ......ccccccccscgecccvcces 
6. In trespass quare clausum fregit, it is competent for the 
jury to acquit one defendant, and find the other guilty, 
and assess damages against him.— Blackburn vs. Baker 
BM icc crcccesvedeccesventenesecneseses cceeees 
7. In case of a demurrer to evidence, it seems to be the most 
correct practice, on account of its despatch, to direct the 
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jury to assess the damages, at the time the demurrer is ta- 
ken---to be imposed, in the event the demurrer is over- 
ruled. Anew jury may, however, be impanneled, to as- 
sess the damages,---and either mode is legal.--- Young vs. 
8. All testimony, in tria!s at common law, must be delivered 
orally, in presence of the jury, who are to try a cause, or 
assess damages, except where the statute provides for the 
admissibility of depositions :---Therefore, the evidence 
spread on the record, in a case in which a demurrer is 
offered to evidence, can not be allowed to go to a second 
jury, impannelied to assess damages, after the demurrer 
to evidence is overruled---ib. 6... eee eee eee eee ewes 


DECLARATION. 

1. Where in the description of a bond in the plaintiff’s state- 
ment of his cause of action, there being no attempt to set 
it out in hee verba, the words “value received” were in- 
serted, which were not contained in the bond as produced 
---the averment was held to be unnecessary, and did not 
vitiate the declaration.---Adm’r of James vs. Ncott.... ++ 


DECLARATION OF RIGHTS.-—-(See Constitutional Law.) 


DEEDS, ACKNOWLEDGMENT OF 

1. The certificate of a judicial officer or clerk of a court, of 
ithe acknowledgment or proof of deeds, need not be under 
seal; and the hand-writing of the judge or clerk taking 
the acknowledgment, may be proved in open court by any 
witness acquainted with it.-Powers vs. Bryant's adm’r. 


DEFENCE. 

1. Where a party has contested a suit in the court below, he 
cannot be permitted to reverse a judgment obtained, be- 
cause the record does not set out the particular defence 
which he insisted on when the cause was tried.---Cope- 
wood vs. Taylor's admr..... 2. ec ccecevecccescceecs 


DEMURRER. 

1, A demurrer to a plea in abatement admits the plea to be 
on file, and can only contest its legal sufficiency; and 
semble does not reach the endorsement on the plea re- 
quired by the twelfth rule, regulating the practice in the 
Circuit and County courts.---Powers vs. Bryant’s adm’r. 

2. The act of the legislature, which declares, that all de- 
murrers shall have the effect of general demurrers, was 
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not intended to apply to demurrers to dilatory pleas.--- 
Casey vs. Cleveland et al.....cccccccscscccccsccces 445 


DEMURRERS TO EVIDENCE. 
1. It is now well settled, that a court will not compel a join- 
der in demurrer to evidence, unless the demurrant will 
admit on the record, the truth of all the facts offered in 
evidence; and also every conclusion which the facts 
fairly conduce to prove.--- Young vs. Foster...+..++++ 420 
2. In case of a demurrer to evidence, i¢ seems to be the most 
correct practice, on account of its despatch, to direct the 
jury to assess the damages, at the time the demurrer is 
taken---to be imposed, in the event the demurrer is over- 
ruled. A new jury may, however, be empanyeled, to as- 
sess the damages,---and either mode is legal.---ib....... 420 
3. All testimony, in trials at common law, must be delivered 
orally, in presence of the jury, who are to try a cause, or 
assess damages, except wiere the statute provides for the 
admissibility of depositions :---Therefore, the evidence 
spread on the record, in a case in whieh a demurrer is of- 
fered to evidence, can not be allowed to go to a second ju- 
ry, impanneled to assess damages, after the demurrer to 
evidence is overruled.--ib.......ceccceecccesccesees 420 
4. Where a party, by a demurrer to evidence, takes from the 
jury their legitimate business, the court will incline 
against him in cases where the tendency of the proof is 
doubtful.--- McGehee vs, Greerssccccsecceceeeveeees DOT 


DESCRIPTION. 
1, Where in the description of a bond in the plaintiff’s state- 
ment of his cause of action, there being no attempt to set 
it out in hee verba, the words “ value received” were in- 
serted, which were not contained in the bond as produe- 
ed—the averment was held to be unnecessary, and did not 
vitiate the declaration.—adm’r of James vs Ncott....++ 30 


DETINUE. 
1.,In an action of detinue, for the recovery of as!ave, bought 

by plaintiff at a constable’s sale, but which was afterwards 

sold by the defendant in the execution, to the defendant 

in detinue—evidence of general notoriety, that the slave 

had been purchased at the constable’s sale by the plain- 

tiff, when offered to raise a presumption of a knowledge 

of plaintiff’s claim to the slave, on the part of defendant 

in detinue, is not admissib!e.—Sveel vs Worthington... 266 
2. But in such an action, the bill of sale of the slave, execu- 
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ted by the constable to the purchaser, is admissible, as 
conducing to prove a title in the plaintiff, and as evidence 
to prove the factum of the sale ; and it is not necessary 
to the introduction of such evidence, as it should be made 
to appear, that a judgment and execution had been ob- 
tained against the defendant in the execution, whose pro- 





perty was Pca coiacaviteks tines suecinarey MMe 


DISCONTINUANCE. 

1. The statute of this State, which authorises a discontinu- 
ance, in a case of defendants sued jointly, and who are 
not served with the writ, does not require that the decla- 
ration shall make a literal disclosure of the cause of ac- 
tion. It may be shewn by the indorsement on the writ, 
or the proof given at the trial, and it is quite enough if 
the cause of action appear from the awrit,to be such as the 
statute designates, and the declaration be such, as to ad- 


mit it in evidence.— Gillaspie, et al. vs Wesson,...... 454 


DOWER. 

1. Under the operation of the statute of uses, a jointure made 
expressly in lieu of dower, barred the widow of her dow- 
er; but a devise or bequest will not, unless expressly or 
impliedly so declared in the will; and in such case, the 
widow is entitled to her election —Ez’rs of Green vs. 
GrOOM.. oi ccccccccess L8edseedsoonss svavasson’s 

2. Where no provision is made for the widow by the will of 
the husband, she may claim dower without any express 
dissent from the will: anda petition for dower to the Cir- 
cuit or County court, is a sufficient dissent on the part of 
the widow, from the will; and is equivalent to an aban- 
donment of her claim under it.—tb..... 2.2... eeee 

3. The evil intended to be remedied by the statute, (Aik. 
Dig. 132,) was the delay to which a demandant in dower 
was subjected, at common law, and not the inadequacy 
of the common law remedy; and as the rights of all the 
parties interested, were seduously ouarded by the com- 
mon law—so, therefore—in all cases of petition for dow- 
er, under the statute, it is necessary in the peti- 
tion, or by suggestion to the court, for the demand- 
ant to state, who are the heirs and tenants of the 
freehold, and to avoid delay, she may give them notice to 
appear and contest her claim ; and the petition should set 
forth with reasonable precision all the facts on which the 
claim rests; and, semble, that if after notice, the heirs 
and terre-tenants do not appear, the fact should be spread 
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upon the record, before tne court will;be sufficiently au- 
thorised to grant the prayer of the petition. eee ee 
4. Notice to the executor, that he may contest the claim of 
demandant, and public notice in the gazette, if demandant 
be herself executrix or adininistratrix, or there be no te- 
nant in possession, or the person claiming the fee be not 
in reach of process, are also necessary parts of the pro- 
ceeding, but semb/e the executor is not constituted a de- 
fendant to protect the rights of those who claim an in- 
terest in the freehold, nor can those interested be conelud- 
ed by his aetion, or by his failure to act—ib.......... 
5. The executor?may shew cause against the claim of the 
demandant to the personal estate of the deceased, by mak- 
ing known that the estate is not finally s settled, or that 
there are outstanding debts, or by shewing any ‘claim he 
might have under the will, or that the land is a term and 
not a freehold ; but for‘any other purpose, he has no right 
to contest the claim of the widow, and will be considered 
a mere volunteer: nevertheless, where he has been cited 


by process of the court, to appear and contest the claim of 


the widow, he can not be amerced in eosts.—ib........ 
6. Aclaim of dower, can not rest upon the payment made, 
illegally, by the personal representative, of instalments 
due on lands. —Lew is, et.ux vs. Moorman.........00+ 
7. The act of 1816, endowing widows in lands purchased 
of the United States, on which partial payments only 
were made, at the time of the husband’s death, and after- 
wards completed by the personal representative,—has be- 
OO SITE. 0 06 oes ccntecstdhecsacebes 
8. And an equity, under this statute, can not be extended to 
a claim of:dower, in lands;purchased of the State of Ala- 
EE ET PE, RE ARS 2) 162 
9. Where the purchase money of lands, bought of the State, 
has been paid by the vendee, before his death,—the wi- 
dow is dowable, though the title be not perfected at that 
PMB. — 4D on ccc cn ccccrsccccacccecccesevceccsss 


DUELLING. 

1. The General Assembly is invested with plenary power 
over the subject matter of duelling, extending to disquali- 
fication from office, or from the exercise of any avocation, 
profession, franchise or function, of a public nature, and 
any oath may be required as a qualification for office, im- 
posing on the conscience, any obligation to do, or com- 
mit any act, which can be performed, or omitted, by any 
citizen, 17 relation to any matter connected arith the 
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suppression of lie practice of dueliing.—ZIn the matter 
OF Ee Ee, TPTno 06 oe nc etnsss sent ereenseeceeneses 
2. But the retrospective part of the duelling oath, imposed 
by the act passed January seventh, e ‘ighteen hundred and 
twenty-six, called the duelling act, which requires a state 
of innocence not possessed by all, imposes a disqualifica- 
tion upon the guilty. Disqualification from office, or 
from the pursuit of a lawful avocation, is therefore a pun- 
fotrment.—~4b... ow vvccccccccccscceccevccebecce wees 
3. The duelling act prescribes a mode of ascertaining and 
punishing guilt, unwarranted by the constitution, and in 
contravention of the declaration of rights.---ib......... 
4. The duelling act, imposes a penalty, which cannot 
be remitted, and inflicts a punishment beyond the reach 
of Executive clemency.—ib.....ceecceecceecceces 


5. Therefore,—as the several parts of the oath, reguired to 


be taken by counsellors and attorneys, cannot be disjoined ; 
and as the oath is in part illegal, it cannot be imposed.— 
6. No authority, to require the oath against duelling, to be 
taken by attorneys and counsellors “at law, prescribed by 
the act of eighteen hundred and twenty-six, can be de- 
rived from the grant of power contained in the third see- 
tion of the sixth article of the constitution; nor did the 
legislature derive its authority to pass the act from that 
GOURCE.— 4D oo i vc dacecccesccccccccccewbeccescoces 
%. But the power to pass general penal laws, to prevent 
the evil practice of duelling, must have been included in 
the high powers conferred on the legislature, by its crea- 
tion with legislative powers: a special grant of power 
was therefore nugatory.--id...s.eee cece cece cece eeee 
8, All that was intended by the section of the constitution, 
was to authorise the legislature to make the oflence of du- 
elling, a disqualication from oflice. If, however, more 
was intended, and a further grant of power was m ade, to 
penal laws to suppress s duelling, it was not an un- 
limited grant of ‘power, but must be held subject to the 
same restrictions that the general grant of legislative 
POWEL 1S.—-7D. 2c eee cece e cee cee cece ee cessencces 
9.The act of eighteen hundred and twenty-six, is a high- 
ly penal law, and must receive a strict construction, and 
the authority to pass it, be clearly and fairly derivable 
fromthe constitution :——ih..... ccc ccc ee eee e wees 
10. It requires an applicant, to practice law, to give evidence 
inst himself, and offends against the tenth section of the 
bilfof rights, and the first principles of natural justice—2b. 
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11. The right to practice law is a valuab!e right, as deserv- 
ing of protection as Pp roperty,—aad the duelling act is con- 
trary to the spirit, plain intent and meaning of the tenth 
Section of the Bill of Rights.—ib....... ec cee cece eens 

12. The duelling act, so far as it prescribes an expurgatory 
oath, as a condition to the practice of law, is contrary to 
the scope and design of a free government, and imposes a 
test oath upon the applicant.—ib.......cccecsceccees 

13. It also requires him to swear, that he has not, since the 
year eighteen hundred and twenty-six, or since he has 
been a resident of the State, done certain acts, and that 
he will abstain from so acting in future, which acts con- 
Stitute no crime or offence known to our law.---ib...... 

14. The essence ofa test oath is a prohibition to entertain cer- 
tain religious or political opinions, which do not expose 
to punishment, but merely exclude from office ; .and their 
enormity consists in this: that there is nothing in the 
opinions themselves required to be abjured, which unfits 
the person holding them, from filling the offices or digni- 
ties of State, but merely that such is the exaction of law ; 
and there is no more propriet y in exacting the duelling 
oath from an attorney, tian froma physician or planter. 
ED cedberceste seeseeenes HO pW 0s Cave eeevvesbons 

15. The oath prescribed by the constitution, to be taken by 
public officers, by necessary implication, excludes the 
imposition of any other oath, as a qualification to office 
under the State government.---ib.... ccc cece cece cece 

16. The third and fourth sections of the sixth article of 
the constitution, gives power to the Legislature, to ex- 
clude from office, persons guilty of certain offences,—but 
the commission of these offences cannot be ascertained 
by the oath of the accused.---ib......... ake venaeenne 

17. So much of the sixteenth section of the act on the subject 
of duelling, as requires the oath therein prescribed, to be 
taken by attorneys and counsellors at law, is contrary to 
the constitution, aid therefore void.—ib.... see eeeeee 

18. The oath prescribed, by the act of eighteen hundred 
and twenty-six, does not require the party t taking it to 
make a disclosure of facts,—but merely to disavow his 
guilt of having given, accepted or carried a challenge to 
fight, &c. which is not a crime known to the laws.--ib 

19. The act of eighteen hundred and twenty-six is defensi- 
ble upon principles of the purest morality, and the sound- 
est policy, and is within the range of legislative compe- 


296 


296 


296 


297 


297 


297 


. 298 


SI Enc 0.0 nn 54600.08heeeneegsesncastanneee Ee 


20. The terms on which attorneys shall be admitted, and the 
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causes for which they shall be disbarred, are matters of 
legislative regulation, and consequently the act so far as 
it relates to attorneys and counsellors, is not repugnant to 
RE lls 6s.scovnksnctaisansauie ides 


ERROR, AND WRIT OF 
1. An appeal, or writ of error lies only upon a judgment or 
final sentence of a court, and thercfore, where the judg- 
ment of a justice of the peace is not decisive of a plain- 
tiff’s case, an appeal will not lie to the Circuit gcourt.— 
Wyatt, et al. vs. Judge, et dl.ssccccccccccccccccees 
2. If an objection to the jurisdiction be not taken in the Cir- 
cuit court, on an appeal from a magistrate, yet the Su- 
preme court will do what the court below should have 
done, nor does a wrong reason given by the Circuit court 
for its Judgment in such a case of appeal, necessarily au- 
thorise the reversal of the judgment by the Supreme 
court.—-ib.. 1... ee eee ee cceee Coe cccccccccccccccces 
3. A want of jurisdiction of the subject matter,"is ; not aided 
by a plea to the merits, and is available in ‘the appellate 
court : and the consent of parties, whether express or im- 
plied, can not give jurisdiction.—ib......... ce cccccces 
4. The final decision of the Cireuit court upon the petition 
for a mandamus, to compel a judge of the County court 
to seal a bill of exceptions, may well be reviewed in this 
court upon a writ of error.—Htheridge vs. Hall....... 
§. An error committed by a court, can not place a party, 
prejudiced by it, in a situation less favorable to the at- 
tainment of speedy justice, than if there had been no in- 
terruption in the regular progress of the cause.—Evans 


WS. Mott, ef Gl.wcesccccccccccci'e PPE eee aa 
6. And a party will not be allowed tozprofit by an error, 
occasioned by his own a iawmeeed 


7. Therefore, where a case in the County court, was on the 
appearance docket, and the writ was, on motion, errone- 
ously quashed, and the error was corrected by the Circuit 
court,---the case, when returned to the County court, was 
properly placed, on the trial docket.-ib..........0000. 

8. Where the court, in charging a jury, expresses an erro- 
neous opinion on an abstract. question of law, not neces- 
sary to be decided in the case, and not prejudicial to a 
party—such expression of erroneous opinion, isno ground 
for a reversal of the judgment,—the judgment rendered 
being in strict conformity to the law arising from the 
facts of the case.---Hutchins vs: McCenn..... csateeee 

9. This court will not look into the transcripts of cases, ap- 
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pended to a writ of error, taken upon the judgment of a 
court, on the award of arbitrators, ---it not appearing from 
the agreement of submission, that the particular cases 
were referred to the award of the arbitrators. ---Lamar, et 
0G; WE. MeN: Oss onc ccccisueccsscewedsenees 
10. The Circuit, is prohibite d from referring to the Supreme, 
court, any question of law arising in a criminal case, ex- 
cept it shall be novel and difficult,---Therefore, no matter 
can be brought to the view of the Supreme court ii sueh 
a case, by bill of exceptions---Ned, a slave, vs. the State. 
11. Nor can the decision of the Circuit court be reviewed on 
any point dehors tiie record.---ib. 6... cee eee eee ee wee 
12. But the Supreme court will not ‘be particular as to the 
form of reference of matters for revision, if it clearly ap- 
pear from the record, that a reference was intended.--ib. 
13. Jt seems, that a bill of exceptions was unknown to the 
common law, and that the right exists in civil cases, only 
by virtue of the statute.—tb.......cccccescccccccees 
14, Whether the decision of the Circuit court on a ehal- 
lenge, may not be placed on the record, without a bill of 
exceptions-—- ee OTe a ree Pr rn Te 
15. A writ of error will not lie to reverse a deeree in chance- 
ry for costs only; though if the decree be opened for in- 
vestigation on other points, it may be reformed aiso in the 
matter of costs.—F andolph vs. ‘Rosser. cosvceseee 
16. Where evidence is given applicable to one count of a 
declaration, though not applicable to another, a refusal to 
instruct the j Jury, as in case of non-suit, 1s no error---Mad- 
GOS WR Toe 6 6 cc veeesecews iKinererenenee 


ESTATE. 

1. Appraisers of the property of a decedent, are fo returm 
their appraisement to the County court, on oath ; and al- 
though the record does not disclos2 the fact that it was 
sworn to, yet on error, such will be presumed to be the 
case.— Lezatees of Horn vs. GYAYSUN- ves vere eeeees 

2. The judge of the County court is authorised, by statute, 
to grant an order for the ‘sale of the crop, in such manner 
as may seem reasonable, and the interests of the estate 
MAY TQUILC.----0).. ee cece cece eececccvececevsseuer 


EVIDENCE. 

1. A party having the custody of a paper,§{may, upon first 
proving its existence by a disinterested witness, give tes- 
timony to the court of its loss, that secondary evidence of 
its contents may be let in to the JUTY.---2D. cee cece eens 
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2. But as a party is incompetent to be a witness in his own 
case, as to a material fact, Le therefore cannot be allowed 
as a witness to give testimony, furnishing an excuse for 
not returning a paper which he had covenanted himself 
to return on a certain day, or in case of failure to paya 

. Sum of Money.—id.....ceccccecccdccveccevevecces 

3. Parol evidence is admissible to prove the lines as well as 
the part of the land occupied by a defendant, and a plat 
of the land may be used by the witness either to refresh 
his memory---or as a wwemorandum if made by himself--- 
or to make his testimony more intelligible to the jury.-- 
Cundiff vs. O©s..cccaveccccccccecceccevevcceses 

4, A surveyor may not only prove his survey, but give pa- 
rol evidence explanatory Of it.—ib..... esse tt tt eweees 

5. It is the duty of the court below, on motion, to reject e- 
vidence offered, which is not material to the issue. But 
if the court be asked to reject evidence for a cause to 
which the evidence is not obnoxious, the court may con- 
clude that all other objections to it are waived---Morrison 
Of et WE WIA... cecccccccccccccossvccoccodece 

6. A bill in chancery is not evidence, in another suit, to 
prove any fact contained init; or evidence for any pur- 
pose, except to prove that such a bill was filed.--Adams 

WS MeMillan, ex’or, §°C...0.ccccecccccccvccccccone 

7. What might be the effect of a bill in chancery, regularly 
sworn to, if oficred to prove the facts therein contained— 
in another suit, between the same parties--- Quere.-—-ib. . 

8. Sembile ut, facts amounting to a justification, are more 
properly given in evidence under a special plea, than un- 
der the general issue,---et semble ut etiam.---Russell vs. 
PN: £460 ckerndieesennddesssecsetodseneees 

‘9. Where not guilty is the plea pleaded, and the evidence 
of these facts thus amounting to a justification, if present- 
ed under the proper plea, is suffered to go to the jury 
without objection, it may well be considered by them, in 
mitigation of damages.—-ib......ee eee eee eeeeseees 

10. The principle, that an answer to a bill can only be 
overthrown, by two witnesses, or by one witness and cor- 
roborating circumstances, docs not apply to the ease of 
the proof by one witness, of the execution of a writtenin- 
strument, which contradicts the answer.--- 7'homason vs. 
Ns 0406 oc0s06e thes eeeehenpeencheasscionne 

11.-Therefore, where M assigned to 'T’, a judgment he held 
against S, and afterwards, in answering a bill in chance- 
ry, denied that he had made such an assignment---the 
proof of the assignment by the subscribing witness, is suf- 
frie to countervail the denial of the answer.-—ib....++ 
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12. The averment of an affirmative fact, by a party plead- 
ing, renders it necessary for him to support it by evi- 
dence, —unless the law — its existence.— The 
State vs. Ligon. WOTeT rere rrrer Te TT eyy | re 

13. Where evidence is given, appl licable to one count of a 
declaration, though not applicable to another, a refusal to 
instruct the jury, as in case of a non-suit, is no error.— 
BE, TB iis. sn 08 000098 vnews tenn aati 

14. Where the facts, proved by the plaintiff on the trial of 
a case, are admitted, and the correctness of the charge of 
the court, the facts being admitted, is not contraver ted, -- 
the defendant can not be allowed afterwards to allege, 
that the charge of the court determined the facts, and by 
that means withheld them from the consideration of the 
jury.—ib....... (ee eees's Lee ebssecesasves sc cvccieee 

15. In an action of detinue, for the recovery ofa slave, bought 
by plaintiff at a constable’s sale, but which was after wards 
sold by the defendant in the execution, to the defendani 
in detinue—evidence of general notori: ty, that the slave 
had been purchased at the constable’s sale by the plain- 
tiff, when offered to raise a presumption of a knowledge 
of plaintift’s s claim to the slave, on the part of defendant 
in detinue, is not admissible.—N/eel vs Worthington... 

16. But in such an actiov, the bill of sale of the s!ave, execu- 
ted by the constable to the purchaser, is admissible, as 
conducing to prove a title in the plaiatitl and as evidence 
to prove the factum of the sale ; and it is not necessary 
to the introduction of such ev idence, that it should be made 
to appear, that a judgment and execution had been ob- 
tained against the defendant in the execution, whese pro- 
perty was Sold.—ib..... cee eeeeeeeees (hises cele os 

17. The magistrate issuing the warrant in a criminal prose- 
cution, on an oath not reduced to writing, is a competent 
witness, in an action of malicious prosecution against 
the prosecutor, to prove that such an oath was administer- 
ed, and what it contained.— Spears vs. Cross....eeees 

18. It is not essential to the validity of a criminal prosecu- 
tion, that the oath of the prosecutor shou!d be reduced to 
writing, although the practice of committing the same to 
writing is the most approved.—ib........ cevsoesabes 

19. If when a ease is clos: ed, there is not sufficient relevant 
evidence adduced to support the action, the whole may 
be rejected :—but before the close of the evidence, it is 
not the province of the court to reject any evidence offer- 
ed, if the same be legal.—ib....cccsccescccccceccces 

20. Generally, a defendant in trover, will not be permitted 





167 


258 


266 


A437 


437 


437 


604 INDEX. 


to give in evidence the answer, made by him, to a de- 
mand of the plaintiff, of the chattel, the subject of suit.— 





St. John, surv. vs. O Connell, surv.cceeccccccceccess 466 


21. Such evidence, though it might be legal in itself, would 
not be generally admissible, upon the rule, that a party 
may not give in evidence, in his own favor, his own de- 


«occ ens eeeeseniadededesnaneamk Ge 


22. Though it would seem, this rule would have exceptions: 
as, where, in trover—-upon a demand by an agent, the 
party insists upon the production of the agent's authority, 
and declines a delivery, because the authority is not 
shewn;--there, such retusa! wou!d not amount to a conver 
sion: and evidence of the excuse for the non-compliance 
with the demand, though coming from the defendant, 
would be admissible. Seevs,---if the defendant asserted 
a title to the chattel.---ib..... 0... cece cece cece eeeees 

23. In such case, by informing the court of the nature and 
purport of the defendant’s reply, if proper testimony, it 
will be allowed by the court.---0b..... ccc cece cece ees 

24. Records of proceedings in courts of judicature, are on- 
ly admissible as evidence between parties and privies, and 
the principle which excludes judgments inter alios, ex- 
cludes also executions, and their returns upon them.---ib. 


EXCEPTIONS, BILL OF 

t.. Where the County court refuses to sign a bill of excep- 
tions, the Circuit eourt has jurisdiction to award a man- 
damus.---EHithridge vs. Hall...... pkdteneeeeseetiene s 

2. Because a judge is, by law, constituted an arbiter of the 
facts stated in a bill of exceptions,--he is not therefore 
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privileged to reject one which properly presents the case. ib. 47 


3. The specific mode of correcting the refusal of a court to 
sign a bill of exceptions, pointed out in the statute of 
eighteen hundred and twenty-six, (Dig. 254, s. 5,) is not 
conclusive of a party’s righis, in a case where a judge of 
the County court holds up the bill of exceptions tender- 
ed him for approval, until after the adjournment of the 
court, on the promise to seal it.—ib...... cece ee ee eee 

4. The final decision of the Circuit court upon the petition 
for a mandamus, to compel a judge of the County court to 
seal a bill of exceptions, may well be reviewed in this 
court upon a writ of error.—ib..... cece ee cece wees 

5. The Circuit is prohibited from referring to the Supreme, 
court, any question of law arising in a criminal case, ex- 
cept it shall be novel and diflicult,—Therefore, no matter 
can be brought to the view of the Supreme court in such 
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a case, by bill of exceptions.—Ned, a slave vs The State. 187 
6. Nor can the decision of the Circuit court be reviewed on 

any point dehors the record.—ib....+eeesecceeeseses 187 
7. But the Supreme court wiil not be particular as to the 

form of reference of matters for revision, if it clearly. ap- 

pear from the record, that a reference was intended.—-ib. 187 
8. It seems, that a bill of exceptions was unknown to the 

common law, and that the right exists in civil cases, on- 

ly by virtue of the statute.—ib.......ccccccccccccees LBV 
9. Where the record does not shew that an exeeption was ta- 

ken to a decision below—the objection will be consider- 

ed as waived.—Levatees of Horn vs Grayson........ 270 
10. The Supreme court hasno jurisdiction of a case brought 

up by writ of error, for reversing an order of the Circuit 

court, exercising Chancery jurisdiction, dissolving an in- 

junction,—-and the proper mode of bringing up such a 

case, is by appeal from the order of dissolution.---Aus- 

C0, OEE. 00: POOR oi kc 05s csc tcenniassdeiicicns EO 
11. The statute of January, eighteen hundred and thirty- 

six, is an enabling statute, and gives a remedy which was 

not before provided,---and a party desirous of availing 

himself of it, must pursue the directions of the statute.--- 


EXECUTORS AND ADMINISTRATORS. 
1. A want of profert ad curiam of the letters of administra- 
tion, is not available, after verdict, to a defendant seck- 
ing to reverse a judgment obtained by an administrator : 
and the same principle must govern a case where an ad- 
ministrator is made a party after the abatement ofa suit 
by the death of the plaintiff.---Copewood vs. Taylor's 
Fasc nncnccnctecdccdcascesestnvesatsssnanon “OP 
2. An averment in a declaration, that a vendor has power 
to sell, as executor, is suflicient, without an allegation 
that the title of vendor’s testator is eood.—--Adams vs. Mc- 
C6 as coined cisccarenscesionenceneecaee: Oe 
3. Where an executor or administrator seeks a settlement of 
his accounts, the law requires, that the vouchers shall be 
presented to the judge of the County court, who shall 
hear, examine, and state them, and report them for al- 
lowance. 'The judge then must cause notice, for at least 
forty days, previous to further action on the accounts, to 
the end that all persons interested, may examine, and, if 
necessary, prepare to contest them.---Legatees of Horn 
WR, GHOPO 6 cocci cccssccvcccccscocscocccsccscos MEO 
4, And in such case, the record must show, that the requi- 
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sitions of the statute have been complied with: unless 
by 


dispensed wit!i by the appearance of parties.---2b....... 
5. Where accounts have been audited, examined and stated 
as the law requires, and allowed alter due notice,---the 
settlement is bindiiug on all persens interested, and there 
is no authority for re-examination.---ib.. eee eee eee ee 
‘6. Where the record does not. shew that an excoption was 
taken toa decision below---the objection will be consider- 
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EXEMPLIFICATION. 

1. An exemplification of a foreign judgment is sufficiently 
authenticated to authorise its admission in evidence, if 
the presiding magistrate of the court certify that it is in 
due form of jaw. ‘The form of the attestation of the 
clerk is immaterial.---Crawford vs. The exers of Simon- 
COM a ccecrcccrccccsccccccccscccesscesccescceses 

2. The constitutional couits of the United States, are net 
viewed as foreign tribuna!s.—They are domestic tribu- 
nals, whose proeecedings ail other courts of the country, 
are bound to respect, and receive—when exemplified un- 
der the seal of the courts; and such seal is presumed to 
be known, and establishes itseli, in the same manner as 
each court wit!in a State, is presumed to know, and re- 
cognise, the seal of any other court within the same 
State.—— Wormaels, adv, vs. Deaririit...ccceccceces 

3. No distinction can be made, as to the manner of proving 
the proceedings of the courts of the United States, estab- 
lished in a territory, and those of the courts of the same 
character, established within the limits of a State—db. 

4. Dubitatur—whether a territoria! court, created by the lo- 
cal legislature of a territory, ean be viewed in any other 
light than the courts of a foreign country.—ib.... eee. 


FRAUDS, STATUTE OF 
1. Under the statute of 1811, (Aik. Dig. 283, s. 137,) every 
writing which is the foundation of an action, is evidence 
of the debt or duty for which it was given, and the writ- 
ing is also prima facie evidence of consideration until 
that fact is disputed by the pleadings, or contradicted by 
proof.—Click vs, McAfee.....cccccccrcccccccccccce 
2. Therefore, no consideration, in such action, need be a- 
verred in tie declaration, or proved on the trial of the 
CBM EB. occ ccedeccccsecscessdeccccssesesccsicces 
3. A promise to be binding, under the statute of frauds, 
must not only be in writing, but likeevery other promise, 
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must be sustained by a consideration. The s statute of 
1811 does not interfere with this p ‘incip\« e,---the only ef- 
fect of it, is to make the writing e — ce of the conside- 
ration, until hese consideration be put in issue by the 
pleadings, or contradicted by proof. .ib.esseeseceeeces 
4. Where one executes his note in writing, promising there- 
by to pay asum of money, for that amount due the 
payee by & T, the language employed clearly indicates 
that the credit of the drawer was substituted for that of R 
T, and that a demand éagainst the latter to that amount 
was extinguished---whic h consideration relieves the pro- 
mise from the influence of the statute of frai 1ds.---ib.... 62 
5. A writing, whatever its particular form, will be a suflicient 
memorandum or note in writing, as required by the sta- 
tute of frauds,—provided it coutains the essential terms 
of the contract, expressed with such certainty, that they 
may be understood from the instrument itself, or from 
some other writing to which it refers,—without recourse, 
to parol proof: and be signed by the party to be charged. 
Mae 48.. AE Sa, O28 OF oc csssirsncezsvectees 73 
6. An auctioneer is the agent Gf the purchaser, of either 
lands or goods, at auction, to sign : contract for him, as 
the Inghest bidder : and his writing the name of the pur- 
chaser on the memorandum of sale, immediately on re- 
ceiving the bid, and knocking down the hammer,—is a 
sufficient signing of the contract, within the statute of 
Rill <oisvdctnnnannxdkcxadadiearpachamnee 
7. If the memoranduin of the sales of lands, be in fact, sign- 
ed by the purchaser, or by his agent, the auctioneer, in 
any part of it,- -it will be a sufficient signing within the 
statute of frauds: But where the memorandum of such 
sales, is not signed by the auctioneer, or his clerk, or by 
the vendor ‘or veudee,——it ean have no influence to take 
a case without the statute of frauds —ib.........e0088 7 
8. The amount of the purchase money, is an important part 
of every contract, for the sale of lands; aud should be 
disclosed in every writing, which is relied on to take a 
case without the influence of the statute of frauds.---ib.. 73 
9. Therefore, a letter written by the purchaser, subsequent 
to a sale of lands by auction, and addressed to the ven- 
dor, will not take the cascgout of the statute of frauds ;--- 
the letter only containing a statement of the contract, for ° 
the purchase of the lands, but exhibiting no p articular of 
the price to have been given; nor referring to any other 
writing which did s0.---ib......ccccccccescccccsceee UF 
10. Nor would the reference, in the letter, to certain notes, 
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tendered by the vendee to the vendor in payment of the 

land,—which notes were not before the court,---alter the 

EME ieokidnntiertnnn sesnnsniccmveinsees 73 
11. The imperfect memorandum of the sale, by an auction- 

eer, of real estate, and a letter addressed by the vendee to 

the vendor, can not beso united and considered together, 

as to take such sale out of the prohibition of the statute 

of frauds,—there being no direct reference in the one, to 

the other, so as, in eftect, to render them one, without the 

aid of parol EE SEE LS 


GAMING. 
1. The endorsement of a note or bond, is a contract within 
the meaning of the statute against gaming.— Hoberts vs, 


Taylor, et. .* eae Sesnbdasesercnesdscrcdocsecceee BBE 
2. And being within the statute, is void as between the ori- 
ginal parties.—ib. . t*hceveccecsscesesecescesse SBR 


3. What might be the ieee consequencejof the endorsement 
of a note in such case, in respect to an innocent holder, 
without notice. . Quere. Oe eT eer eee 
4. It may well admit of doubt, whether, independent of all 
statutory regulations, money won at play may not be re- 
OOUNIEE BRE. Mic cs vcvecasceccvscccscgevescesss SB 
5. And in all cases of contracts arising out of gaming, be- 
tween the original parties, the courts will interfere, where 
the money has not been actually paid—ib............ 251 
6. In an indictment for playing at cards, under the statute, 
it is sufficient if the indictment allege, that defendant 
played at cards at a store-house for retailing spirituous 
liquors,—without an averment, that he played at cards, or 
that he played a game with any person.---Coggins vs. 
The State.......00000. Kanan ndeseiness Seccvcscce Mae 
7. A bet isa wager, and the betting is complete, when the 
offer to bet is accepted. The placing of money, or its re- 
presentative, on the gaming table, is such an offer; and if 
no objection be made by the player or owner of the table 
or bank, it is an acceptance of the offer, and the offence 
against the statute is complete, although from any cause 
whatever, the game should never be played out, and the 
stake be neither lost or won.—T'he State vs. Welch.... 463 


inFANCY. (See Pleading.) 
INDICTMENT. 


1. Words written at length, are not only more certain, but 
less liable to alteration, than figures ; and therefore, when 
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the year and day of the month are inserted in any: part 
of an indictment, they are more properly inserted in 
words written at length, than in Arabic characters,---but 
a contrary practice will not vitiate an indictment.— The 
Ponte U8. Haiferd 0 sicsccccvscsiccssscetsccsces BR 
2.It is a well established rule in criminal pleading, that 
where a general term is used ina statute creating an of- 
fence, in connection with words more precise and definite, 
the indictment must charge the offence in the particular 
words used in the statute; and therefore,—ib......... 101 
3. Where the language of the statute was-—‘Any person 
wh» shall presume to keep a tippling house, or sell rum, 
brandy, whiskey, taffia, or other spiri/uous liquors, &c. 
shall be liable,’ &c.;——and the indictment charged the 
defendant with retailing spirifwous liquors without a li- 
cense,— it was he!d, that the indictment was deficient in 
not defining the offence with suflicicut precision.—ib... 101 
4. A plea in abatement to an indictment, that it was not 
found by the requisite number of grand jurors, because 
J M, one of them, was not at the time of the jinding of 
the indictment, a frecho!der or householder of the coun- 
ty, is insufficient, and therefore bad on demurrer.--- The 
ee Oe Teer rr rrr Tee 
5. But where issue is taken on such defective plea, the de- 
fect will not be inquired into.---i)..... 0.6. eeeeeeeecee 167 
6. In an indictment for playing at cards, under the statute, 
it is sufficient if the indictment allege, that defendant 
played at cards at a store-house for retailing spirituous 
liquors,—withont an averment,that he played a game at 
cards, or that he played a game with any person.--- 
Coggins VS. The State. . TET er Cre Lee ee TS 263 
7. The same strictness is not Te yu ired in this country, and 
ai this day, in indictments at common law, as in those 
founded on statutes; and where the words of a statute 
are descriptive of the nature of the offence—it is necessa- 
ry to specify the offence in the particular words of such 
statute.—- T'he State vs. Stedmain.secsceesceesceceee 495 
8. But where a statute does not employ any terms, descrip- 
tive of the offence ; but merely dec!ares the punishment of 
an offence—known to the common law,—there, the mode 
of framing the indictment, wi!l be judged of with regard 
to the common law rule.—2D.... cee cee eee eee ec eee ADB 
9.In the case of an indictment at common law, every fact 
and circumstance, not a necessary ingredient, may be re- 
jected as surplusage; and need not be proved at the trial. 
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10. A defendant indicted for an assault and battery, with in- 
tent to commit murder, may be convicted of a simple as- 
sault and battery, though there be no count in the indict- 
ment to that effect. Greater offences embrace the lesser 
of a kindred character.—ib......... Pere e TTT eS 
11. It is no valid objection to a bill of indictment, that it was 
endorsed by Alexander R. Hutchinson, instead of Hutch- 
eson, as foreman of the grand jury, though it appear by 
the record, that Alexander R. Hutcheson was appointed 
foreman by the court. If necessary, the court will intend 
the two names to indicate the same person.—ib....... 496 


INTEREST. 
1. At common law, interest is recoverable upon a judgment. 
Crawford vs, the E'x’ors of Simonton. ....... cocccese ALL 


2. If damages are sought to be recovered on a demand ari- 
sing out of the State, and the rate of those damages is 
fixed by legislation ;—the statute would be the best evi- 
dence, and would sufficiently prove the extent to which 
they are to be admeasured.—ib...... coccccveccccces LIL 

3. Where a defendant offers no excuse for a delay of pay- 
ment of a judgment, the plaintiff is entitled to recover in- 
terest on the judgment, as damages ; and where the value 
of money is declared by law, that value must be the mea- 
sure of damages.—-ib...........-. padudecencesonss BER 

4. Interest will be allowed as well upon debts contracted a- 
broad, ifthe lez loci contractus authorises it, asin this 
PER ccc ccccscesccce Mecccssccccscccccccces BEL 


ISSUE. 

1. No judgment will be rendered in this court, on an imma- 
terial issue.--- The State vs. Ligon.......cceeeeeeees 167 

2. Where there are two issues presented to a jury, and the 
finding is, of the issue, for the plaintiff, and an assess- 
ment of damage, &c.---the verdict will not be disturbed. 
Dimples WG. Potiy...cccccccccccsecssscscccoccesces Gf 


JUDGMENT. 

1. Where a judgment provides that the plaintiff shall reco- 
ver certain slaves mentioned in the dezlaration, “ if to be 
had, or their alternative values,” as assessed by the jury— 
the words import no other meaning than to authorise the 
recovery of the slaves, and if either of the slaves can not 
be had, then its value as assessed as aforesaid.--Cope- 
wood Vs. Taylor's Adivr..cecceecceecerecevveveees 
ens WS. Tagler’s aGi’t... 2. ccccccesccccccccccenes 

2. Where a justice of the peace entered a judgment against 
a plaintiff, who failed to appear and prosecute his claim, 
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in the words following, to-wit : “Judgment vs. plaintiff, 

by default for costs,” ‘and signed by the magistrate,---it 

was held, that the judgment was not void tor want of 

form, but that it was to be understood as a judgment of 

non-suit against plaintiff, for not appearing to prosecute 

his suit.--- Wyatt, et al. vs Judge, et Al.ccccccccccseese 37 
3. Where the merits of a case are not* considered by a jus- 

tice of the peace, the justice may immediately issue fresh 

process, and proceed to final judgment.---ib.....e0e0005 37 
4. An appeal, or writ of error lies only upon a judgment or 

final sentence of a court, and theretore, where the judg- 

ment of a justice of the peace is not de cisive oba plain- 

tiff’s case, an appeal will not lic to the Circuit court—ib. 37 
5. If an objection to the jurisdiction be not taken in the Cir- 

cuit court, on an appeal from a magistrate, yet the Su- 

preme court will do what the court below should have 

done, nor does a wrong reason given by the Circuit court 

for its judgment in such a case of appeal, necessarily au- 

thorise the reversal of the judgment by the Supreme 

court.—éd.<i....0- Pieennien inhardite nobus jinecaeak Tae 
6. A judgment is conclusive upon all pre-existing matters 

of defence: and when such judgment is made the foun- 

dation of a new action, it is not allowable to interpose any 

plea, which might have been pleaded to the first action. 

Crawford vs. The ex’ors of Simonton..e.eceeceeeeee 110 
7. So, it was held, that, in an action upon a judgment of 

North-Carolina, a claim could not be interposed by way 

of set-off, which appeared to have existed four years pre- 

vious to the original cause of action sued on, and nearly 

nine years previous to the rendition of the judgment.---7b. 110 
8. The judgment of a sister state, when made the subject of 

a suit here, is entitled to the same credit as a judgment of 

the courts of Alabama... .ib.........ececcesececcseoe 110 
9. The matters determined by the record, ¢ can not be con- 

troverted by plea, nor is the judginent liable to be attack- 

ed from within..—ib........... werrererrcT Ss 
10. Though matters extrinsic may be shew n, as by plead- 

ing, per. r fr audem, —satislaction, or want of jurisdiction, 

in the court rendering the judgment.—ib...... ~ivene BO 
11. The non-existence of a judgment, the subject of an ac- 

tion, or a variance in its statement in the declaration, 

must be taken advantage of, under the plea of nad tiel re- 
12, A replication to such plea shoulda aver, that there is such 

a record; and conclude, prout patet per recordam...ib. 111 
13. Where a defendant consents to submit an issue upon the 

nlea of nl tie] record toa imrv, he can not afterwards 
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be allowed to object, that he has been deprived of a trial 
according to the forins of ]aw.. ib... ..eeee cece cence 
14. An exempiification ofa foreign judgment 1s sufficiently 
authenticated to authorise its admission in evidence, if 
the presiding magis rate of the court certify that it is in 
due form of iaw. ‘The form of the attestation of the clerk 


is immateria!.--ib........ Perre tre TT eT Te Terrie TTT 
15. At common law, interest is recoverable upon a judg- 
ment.---ib.....-.++e 000s Cer eecccsesevecsccseconces 


16. Where a defendant offers no excuse for a delay of pay- 
ment of a judgment, tlie p.aintiff is entitled to recover in- 
terest on tte jud ment, as damages ; and whiere the value 
of money is declared by iaw, that va!ue must be the mea- 
sure of damages.---id..... or errrerr eT Torts Tee eer ee 

JUDGMENT AT LAW. 

1. Equity will not interfere after a judgment at law, unless 
the party can impeach the justice of the judement, by 
facts; or on grounds of which he could have availed 
himself, and was prevented from doing, by fraud or acci- 
dent ; or the act of the opposite party, unmixed with 
fault or neg!ect on his part.—F'rench vs. Garner, et al. 

2. And in al! such cases, the fraud or accident becomes a 
material matter of alicgation and proof, and the jurisdic- 
tion of the court can only arise from such circumstances, 
and must be set forth with certainty and precision: and 
also that the accident or fraud is unmixed with any neg- 
ligence on the part of the individual, who sceks relicf.- 


bas hain ga kik oad naels Stet bck nik die aie edie: weakacied 


3. The rules for allowing P arties to come into equity, after 
trials at common law, are of great strictness and inflexi- 
bility ; and therefore, w nae relief was sought against a 
judgment at law, on account of sickness on ‘the part of a 
defendant, and his witness; but the name of the witness 
was not disclosed, and the precise facts he could estab- 
lish ; and it was not stated that the other facts necessary 
to be proved could have been established, if the witness 
had been present; or that complainant could not have 
applied for a new tria! at law, aud no excuse was shewn 
for not doing so—The bill was not supported.—ib...... 

A. Where a portion of a judgment, enjoined in equity, will 
remain due after off-setting complainant’s demand, the in- 
junction will only extend to the sum covered by the off- 
set, and the plaintiff at law, will be permitted to proceed 
with his execution, for the remainder, and his costs of 
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JURISDICTION. 

1. If an objection to the jurisdiction be not taken in the Cir- 
cuit court. on ai appeal from a magistrate, yet the Su- 
preme court, will do what the court below should have 
done, nor does a wrong reason given by the Cireuit court 
for its judgment in such a case of appeal, necessarily au- 
thorise the reversal ef the judgment by the Supreme court. 
Wyatt, ef al. ve. Jud oe, i Qlhiciscvsess eee ccccccere 

2. A waut of jurisdiction of the subject maiter is not aided 
by a plea to the merits, and is available in the appellate 
court: andthe cousent of parties, whi eee or im- 
plied, can not give jurisdiction.— ib..... cece cece ecees 

3. The Supreme court has no jurisdiction ofa case brought 
up by writ of error, ior rey ersing an order of the Cireuit 
court, exercising chanecry jurisdiction, dissolving an in- 
junction, and the proper mode of bringing upsuch a case, 
is by appeal from the order of dissolution.--- Aussel, et al, 
a Tee CET CTT error rT see 

A. The statute of January, 1686, is an cnabling statute, and 
gives a remedy which was not before provided,--and a 
party desirous ofavailing himsclf of it, must pursue the 
directions of the statute.---ib.........06. rere r rr 

5. Where a verdict is rendered for less than fifty dollars, an 
affidavit 1s not necessary to authorise the rendition of 
judgment.— Tippin vs. Pelly..ccertttcceet*** eevee 





JUROR. 

1.It is good cause of cha'lenge toa juror, that he has 
formed and expressed an opition of the innocence or 
guilt of a prisoner, from con ve rsatiens he!d with jurors, 
who had been previous!y charged with the trial of the 
prisoner.---Ned, a siave, vs. the Slate.....cscecceveee 

9. The discharge of a jury, for no be iter cause than that 
the jury were not agreed, is irregular, and unwarranted 
by law.---2)...... PESTO Pe TL OTT Te TT eT Tee 

3. Secus, where the jury have .% en discharged, in conse- 
quence of the expiration of the term of the court.—ib.... 

4. The unwarrantab!e discharge of a jury, after the evi- 
dence is closed, in a capital case, is equivalent to an ac- 
Guittal.--ib. 0... ccccccccvecccvccccccccccesecsees 


JURORS, GRAND 

1. A plea in abatement to an indictment, that it was not found 
by the requisite number of grand jurors, because J M, 
one of them, was not, at the time of the finding of the 
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indictment, a trecholder or householder of the county, is 
insufficient, and therefore bad on demurrer.— The State 
vs. Ligon... ee cces eeeees occ cce ter erccccccce 

2. The law does not presut ri that th Te ‘erand j jurors, return- 
ed by the sheriff, as by law required, are qualtfied to 
serve :---to-wit, that they are all treeholders or househol- 
Cs iasd een ween nde cewheneens peste sarweonter 
3. Nor is the list of grand jurors, returned by the sheriff, evi- 
dence, that such grand jurors are qualified, according to 
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167 
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4. The objection toa venire, that it contains the initials on- 
ly of the christian names of several of the grand jurors, 
is no cause for arresting the judement.—ib.. Cosebete 

5. It is no valid objection to a bill of inchetment, that it 


was endorsed by Alexander R. Hutchinson, instead of 


Hutcheson, as foreman oi the grand jury, though it ap- 
pear by the record, that Alexander R. Hutcheson, was 
appointed foreman by the court. If necessary, the court 
will intend the twonames to indicate the same person.. 7b. 


JUSTICE OF TIE PEACE. 
1. Where a justice of the peace entered a judgment against 
a plaintiff, who failed to appear, and proseeute his claim, 
in the words following, to-wit : “ Judgment vs- plaintiff, 
by default for costs,” and signed by the magistrate,—it 
was held, that the judgment was not void for want of 
form, but ‘that it was to be understood as a judgment of 
non-suit against a plaintiff, for not appearing to prose- 
cute his suit.— 1¥ yatt, et al. vs. Judge, et dleevsveeees 
2. Where the merits of a case are not considered by a jus- 
tice of the peace, the justice may immediately issue fresh 
process, and proceed to final judoment..—-ib......ccc0e 
3. An appeal, or writ of error, lies only upon a judgment or 
final sentence of a court, aud therefore, where the jndg- 
ment of a justice of the peace is not decisive of a plain- 
tiff’s case, an appeal will not lie to the Circuit court---7b. 
A. If an objection to the jurisdiction be not taken in the Cir- 
cuit court, on an appeal from a magistrate, yet the Su- 
preme court will do what the court below should have 
done, nor does a wrong reason given by the Circuit court 
for its judgment in such a case of appeal, necessarily au- 
thorise the reversal of the judgment by the Supreme court. 


5. The magistrate issuing the warrant in a criminal prose- 
cution, on an oath not reduced to writing, is a competent 
witness, i an action of malicious prosecution against 
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the prosecutor, to prove that such an oath was admuinister- 

ed, and what it coutained.—Npears vs. Cross......... 437 
6. An objection, that the atiidavit on which an attachment 

issues, has not been verified, and subscribed; or that the 

justice, before whom the same purports to have been 

made, was not such in fact,--must be presented by plea 

in abatement.— Lowry vs. Stowe. +e babapeseneneena wee 
7. The form ofa writ of attachment, prescribed by the sta- 

tute, does not rec ognise the seal of - justice issuing the 

same, and the seal placed immediate ly after the signature 

of the justice, is a sufficient comp!iauce with the law —ib. 483 


LANDS. 

1. The act of Congress, granting pre-emption rights to set- 
tlers on the public lands, approve id twenty-ninth May, 
eighteen hundred and thirty, declares that all assign- 
ments and transfers of the right of pre-emption under it, 
given prior tothe issuance of patents, shall be null and 
void :—therefore, an agreement made by a grantee previ- 
ous to procuring his patent, to convey a part of the lands 
acquired by such pateut to a co-settler, being void, cannot 
be received as evidence against the patentee, in an action 
to try titles brought by tie patentee against such co-set- 
tler, to recover the part of lands semua occupied by 
him.— Cundiff vs. Ors... 0.0. eeeees ‘iasaese eadcnce ae ae 

2. But if the agreement had been posterior i in date to the 
supplementary act of eighteen hundred and thirty-two, 
which repealed the inhibition of the right to make trans- 
fers and assignments, the case might be different—ib... 5§ 

3. Parol evidence is admissible to prove the lines as well as 
the part of the land occupied by a defendant, and a plat 
of the land may be used by the witness either to refresh 
his memory---or as a srenorandum if made by himself-- 
or to make his testimony more intelligible to the jury— =» 
Titncrcnaccrecscoeess eres errr et a 

4. An auctioneer is the agent of the p yurchi scr, of either 
lands or goods, at auct ion, to sign a contract for him, as 
the highest bidder: and his writing the name of the pur- 
chaser on the memoranduin of sale, immediately on re- 
ceiving the bid, and knocking down the hammer,—is a 
sufficient signing of the contract, within the statute of 
frauds._-Adams vs. MW’. — Ms ciskinscnieaees DO 

5. If the memorandun n of the sales of lands, be in fact, sign- 
ed by the purcliaser, or by his agent, the auctioneer, in 
any part of it,- -it will be a suflicient signing within the 
statute of frauds: But where the memorandum of such 
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sales, is not signed by the auctioneer, or his clerk, or by 
the vendor or veudee,—it can have no influence to take 
a case without the statute of frauds.—ib...........6. 
7. The amount of the purchase money, is an important part 
of every contract, for the sale of lands; and should be 
disclosed in every writing, which is relied on to take a 
case without the influence of the statute of frauds.---ib.. 
7. Therefore, a letter written by the purchaser, subsequent 
toa sale of lands by auction, aud addressed to the ven- 
dor, will not-take the case out of the statute of frauds ;--- 
the letter only containing a statement of the contract, for 
the purchase of the Jands, but exhibiting no particular of 
the price to have been given ; nor referring to any other 
Werte Which did 90.-—-0h... oon ccc vccecccessvcccsecs 
8. Nor would the reference, in the letter, to certain notes, 
tendered by the vendee to the vendor in payment of the 
land,—which notes were not before the court,---alter the 
CN MED so cccccckecssccccsnscanedscondcecses 
9. The imperfect memorandum of the sa’e, by an auction- 
eer, of real estate, and a !etter addressed by the vendee to 
the vendor, can not eso united and considered together, 
as to take such sa‘e o :t of the prohibition of the statute 
of frauds,—there being no direct reference in the one, to 
the other, so as, in effect, to render them one, without the 
aid of parol proof.---ib.......ce cece cccccccccrecsves 
10. A vendor of lands, upon a breach of contract on the part 
of the vendee, is entitied to recover such damages as he 
has sustained by the vio'ation of the contract of sale ; and 
the difference between the price at which the land is first 
bid off, and the price for which it sold, at a subsequent 
and second sale, affords a good criterion of damages.—ib. 
11. Such difference of price wou'd not, in such case, be 
binding on the jury, but wou!d be proper testimony to be 
received as a medium of coming to a correct conclusion 
as to the amount of damages to be sustained.—ib....... 
12. To authorise such a rule, however, the second sale 
should appear to have been conducted with fairness, and 
that no means were resorted to, to impair the value of 
the estate, in public estimation.-ib.. 6... cee ee eee eee 
13. But where a declaration does not aver as part of the 
contract of sale, a condition, that the lands shall be re- 
sold in case of a failure on the part of the vendee, to com- 
ply with the terms of sa'e, but simply alleges the differ- 
ence between the two sales, and as a consequence, of a 
breach of contract, the liability of defendant to pay the 
amount of that difference, and is framed onthe supposition, 
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that the difference between the two sales is recoverable as 
on a contract, and not as unliquidated damages,—it was 
held to be bad on demurrer. But if objected to after ver- 
dict, might be considered as amended, by striking out all 
that relates to the re-sale, and the alleged liability of de- 
defendant, to avoid the objection.—ib.......eeeeeeeeee 74 
14. Where the declaration states one of the conditions of a 
contract of sale to have been, that the purchaser was to 
execute his notes for the purchase money, with approved 
securities, and the plea‘alleges “that the securities offer- 
ed by defendant were good and sufficient to secure the 
purchase money of said lands”—it was held bad on de- 
murrer. The plea should aiso have averred, “that 
there was no reasonable cause for rejecting them.”--ib. 73 
15. An averment in a declaration, that a vendor has power 
to sell, as executor, is suflicient, without an allegation 
that the title of vendor's testator is good.---ib.. cs. ceeeee = TH 
16. The land system of the United States, was designed to 
provide, in advance, with mathematical precision, the as- 
certainment of boundaries ; and the second section of the 
act of Congress of 1805, furnishes the rules of construe- 
tion, by which al! disputes that may arise about bounda- 
ries, or the contents of any section or sub-division of a 
section of land, shall be ascertained.— Lewen vs. Smith. 428 
17. When a survey has been made and returned by the sur- 
veyors, it shall be held to be mathematically true, as to 
the lines run and marked, and the corners established, 
and the contents returned... sth... ..ccceceeeecceceeee 428 
18. Each section, or separate sub-division of a section, is in- 
dependent of any other section in the township, and must 
be governed by its marked and established boundaries. .7b. 428 
19. And should they be obliterated or lost, recourse must be 
had to the best evidence that can be obtained, shewing 
their former situation and place...ib.....eceeeeeeeees 428 
20. The purchaser of land from the United States, takes by 
metes and bounds, whether the actual quantity exceeds, 
or falls short of the amountestimated bythesurveyor.. «7b. 428 
21. Wherea navigable stream intervenes inrunning the lines 
of a section, the surveyor stops at that point, and does 
not continue across the river: the fraction thus made is 
complete, and its contents can be ascertained—There- 
fore, where there is a discrepancy between the corners of 
a section, as established by the United States surveyor, 
and the lines as run and marked—the latter does not 
yield to the former.—id...... cee ceee eee eeeeceeces 428 
7 P. r 
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22. Whether this would be the case, where a navigable 
stream does not cross the lines— Quere—ib...sesecees 
23. By the actauthorising the sale of lands, granted by Con- 
gress for interna! improv ement, the State can not enforce 
its claim for the purchase money, against a purchaser, 
for a failure to pay the instalments :—On such failure, 
the lands revert to the State.— Lewis, et ux v. Moorman. 
24. Therefore, where lands have been thus purchased, and 
the instalinents have not been paid by the vendee, in his 
life-time,—there rests on his personal representative, no 
legal obli gation to discharge them, out of the assets of 
the estate...i).........005 Cre eeeweeeeenee eeOeeneee 
25. Aclaim of dower, can not rest upon the payment made, 
illegally, by the personal representative, of instalments 
EEE Mi ho coxunes cancanemencal 
26. The act of 1816, endowing w idows in lands purchased 
of the United States, on which partial payments only 
were made, at the time of the husband’s death, and after- 
wards completed by the personal representative,—has be- 
come Obsolete.— ib... ..cccscccccccccccscccccsccces 
27. And an equity, under this statute, can not pe extended to 
a claim of dower, in lands purchased of the State of Ala- 
ee SETTETITETITETEL TET TTT TTT 
28. Where the purchase money of lands, bought of the State, 
has been paid by a vendee, before his death,—the wi- 
dow is dowable, though the title be not perfected at that 


LA I ELLE LINE SL AILTE RG 
LEGISLATIVE POWERS. (See Constitutional Law.) 


LIMITATION, STATUTE OF 

1. A payment made on a note is equivalent to an admission, 
that at the time of the payment, the debt was due, but 
the party relying on such payment must prove its date ; 
as to permjt that fact to be established by the credit en- 
tered on the note, would be allowing the party relying on 
it, to make evidence for himself.----M/cGehee vs. Greer. 

2. It is awell established rule, that payment of part of a debt, 
removes the bar of the statute of limitations, so as to pre- 
vent the statute from running previous to such payment. 

3.‘There is no distinction between a discharge, under a sta- 
tute of bankruptey, and a discharge by reason of the sta- 
tute of limitations, so far as the rules of pleading are in- 
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volved.— Ivey vs. Gamble.......ccccecceeccccccees G45 


4. A verdict establishes the truth of pleadings—and so, 
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where defendants are sued jointiy, and where the plea 
and replication are joint,—a verdict, on the plea of the 
statute of limitations, in favor of one, and against an- 
other joint defendant, will be supported.—ib...... 0005 


LOST PAPER. (See #vidence.) 


MANDAMUS. 
1. The County court, as an inferior tri ibunal, is subject in all 
its acts, to the direct supervision of the Circuit court, 
which to it is a superior, and appellate tribunal: and 
therefore may compel the County court to perform all the 
acts, by reason of which, stich appellate jurisdiction may 
be rendered effectual... ///: pidge V8. Hall... sccsciens 
2. This power may be exércised by mandanms.--i. 2... 
3. Thus, where the County court refuses to sign a bill of ex- 
ceptions, the Circuit court has jurisdiction to award a 
ae PO OPeTeCee Tee Tee TE TTT eT TT re ee 
4. The genera! rule, that a mandamus wiil not be allowed, 
where the party has another remedy, must be understood 
to refer to some specific remedy, which will place the 
party in Stalu quo. »ib. eM RI ne Retr Nr Si kbs wah tare eR 
8. The final decision of the Cirenit court, upon the petition 
for a mandamus, to compel a judge of the Com ity court 
to seal a bill of exceptions, may we t be reviewed in this 
court UPON a Wit Of CITOP.—-tb.e cece cece eee eee eeee 


MILLS, 

1. Where the erection of a miil wou'd deprive a complain- 
ant of the use of a spring of water, and water of as good 
quality could not bi “2 rocured by digging in i s nela@hbor- 
hood ; or the injury rendered the spring, ceuld net be ob- 
viated, by a reasonabie amount ce ( lab r,—tne exercise of 
the jurisdiction of the court wou!d be compicte; as no 
adequate compensation could b> made, to the injured 
party, for such a privation: and no one can be allowed 
to use his property in a manner, so serior usly prejudicial 
to his neighbor : but... tosser vs. Randolph.vesereees 

2. Where a “complain nt filed his bill, stating that R was a- 
bout to erect, or had erected a mill, which would affect, 
injuriously, the health of complainant's family, and that 
of the neighbors ; and a!so injure his spring ; -and it ap- 
peared from the testimony that the health of the family 
was not iinpaired ; and that by digging aditech two hun- 
dred and fifty yards in length, the spring would be pro- 
tected from thie injuri: us etleets cause d by the mill,---- 
chancery declined to interfere.---7).......64. eae edwens 
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3. It seems, that the legislative provisions on the subject of 
erecting milis do not affeet the common law right of the 
citizen ; and any person may erect a millona ‘stream of 
water running through his own land, without the neces- 
sity of an appiication to the County court. The right is 
exercised, however, at the peril of the proprietor, and the 
erection must not atiect, injuriously, the rights of others. 


NAVIGABLE STREAM. 

1. Where anavigable stream intervenes in running the lines 
of a section, the surveyor stops at that point, and does not 
continue across the river: the fraction thus made is com- 
plete, and its contents ean be ascertained.----Therefore, 
where there is a discrepancy between the corners of a 
section, as established by the United States surveyor, and 
the lines as run and marked---the latter does not yield to 
the former.---Lewei Vs. Sitithicc ccc ccccecececeees 

2. Whether this would be the case, where a navigable 
stream does not cross the lines... Quere.. .ib.e +++. cece 


NON-SUIT. 

1. Where a justice of the peace entered a judgment against 
a plaintiff, who failed to appear, and proseeute his claim, 
in the words following, to-wit: “Judgment vs. plaintiff, 
by default for costs,’ and signed by the magistrate,—it 
was held, that the judgment was not void for want of 
form, but ‘that it wasto be understood as a judgment of 
non-suit against plaintiff, for not appearing to prose- 
cute his suit.— Wyatt, et al. vs. Judge, et al.cssceeees 





NOTARY PUBLIC. 
1. A notary public is an officer known to the law merchant, 
aiid of consequence to the common law, of which it is a 
part... Kirksey vs. Bates, surv.ce....ccccccescscces 
2. Notaries public are authorised, by the common law, to 
provide their own seals..+ib..+.see cece eeeeeeeeeeees 
3. The creation of the office of notary public, by statute, 
authorises the officer to act in the form prescribed by the 
common law, as it is impossible for him to use the seal 
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required by the legislature : the right to perform notarial 


acts having also been recognised by several subsequent 
MIEN. « ED. cc ceccccccccesesccccocecccescccccces 
4, The requisitions of the seal, prescribed by the act of 1803, 
must be regarded as obsolete, by the omission to declare 
what are the arms of the State... .ib....cceeeeeesceeves 
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NUISANCE. 
1. Although formerly doubted, it has by recent decisions 
become a settled principle, that chancery will sustain a 
bill filed by an individual, to enjoin a nuisanee,.. which, 
although it affects Aim, is also public in its character ;.. 
but as one of the transcendant powers of the court, it will 
be exercised sparingly... Mosser vs. Randolph......... 238 
2. And where the exercise of such a power is desired by a 
party, it must be satisfactorily shewn, that the proposed 
erection will inflict an irreparable injury, incapable of be- 
ing adequately compensated in damages; or which 
threatens, materially, to impair the comfort of the exis- 
tence of those livi ing near it:..a strong and mischievous 
case of pressing necessity.---2).....eeececeeecececeee LOO 
3. And therefore, where the erection of a mill would deprive 
a complainant of the use of a spring of water, and water 
of as good quality could not be procured by digging in 
its neighborhood; or the injury rendered the spring, 
could not be obviated, by a reasonable amount of labor,— 
the exercise of the jurisdiction of the court would be com- 
plete; as no adequate compensation could be made, to 
the injured party, for such a privation; and none can 
be allowed to use his property in a manier, so seriously 
prejudicial to his neighbor.—ih.... cece cece ee ee eeeee 239 
A, But, where a complainant filed his bill, stating that R was 
about to erect, or had erected a mill, which would affect, 
injuriously, the health of complainant's family, and tl Lat 
of the neighbors ; and also injure his spring ;—and it ap- 
peared from the testimony, that the health of the family 
was not impaired, and that by digging a ditch two hun- 
dred and fifty yards in length, the spring would be pro- 
tected from the injurious effects caused by the mill,--- 
chancery declined to interfere.----ib.. 66... eee eee eeee 238 
§. Andchancery will not interfere in this extraordinary man- 
ner, to sustain or enforce even an undoubted right, ca- 
priciously, or pragmatically insisted on.—-ib........-++ 238 


OFFICE. 

1. By the declaration of rights, each citizen is entitled to all 
the rights or privileges, which any other citizen can en- 
joy or possess; every citizen has the right to aspire to 
office, or to pursue any lawful avocation ; and this gene- 
ral equality is one of the fundamental rights of each citi- 
zen, and the power to destroy this equality must be ex- 
pressly given, or arise by clear implication, or it can have 
no legal existence... In the matter of J. L. Dorsey.... 293 








yee rye. 
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2. Wherever no qualiiication is prescribed as a condition for 
Office or station, the door is epen to every citizen, and 
whereverpower is given to exclude, it specifies with much 
precision, the cases in which it imay be exercised; but 
the legislature are not prevented from prescribing quali- 
fications to be possessed, before any avocation, or busi- 
ness, can be pursued, so long as the quatification ean be 
attained by all.—ib.......e ee ee cece ccrereseeeneces 
3. If an affirmative grant of power to disqualify a citizen 
from holding office, or pursuing any avocation, is not 
found in the constitution, it can net be said to exist :— 
Such a grant of power must be exercised strictly, in the 
manner prescribed.— ii....... eee ee cece cece eeeeees 
4. The general assem)! y is invested with plenary power over 
the subject matter of duelling, extending to disqualifica- 
tion from office, or from the exercise ef any avecation, 
profession, franchise or fietion, of a publie nature, and 
any oath may be required as aqualisication for offiee, im- 
posing on the conscience, any obligation to do, or commit 
any act, which can be performed, or omitted, by any ci- 
tizen, in relationto cny muticr connected with the sup- 
pression of the practice of CuctlingieciDiccesecceeces 
5. But the retrospective part of the duciling oath, imposed 
by the act passed January 7th, 1826, calicd the duelling 
act, which requires a state of innocence not possessed by 
all, imposes a disqualification upon the guilty. Disqual- 
ification from office, or from the purstit of a lawful avoca- 
tion, is, therefore, a punishincnt.—i)..... cee eee eee 
6. The word office, in the constitution, is used in its legal 
and technical sense, and iniplics a chareecor trust, con- 
ferred by public autiicority, and for apublie purpose. An 
attorney or counsellor is mot an officer, in the meaning 
of the constitution.—ib.. 0... ..ccccrccccccccccccces 
7. All that was intended by tlc section ef the constitution, 
was to authorise the legis!ature to make the offence of 
duelling, a disqualification from oilice, U, however, 
more was intended, anda fiirther crant of power was 
made, to pass penal Jaws to suppress duc!!ing, it was not 
an unlimited grant of power, but must be held subject to 
the same restrictions that the genera! grant of legislative 

GE Wie iB. ccc ceccccrccccccccccececscccceece 
8: The essence of a test oat! is a prohibition to entertain cer- 
tain religious or political opinions, which do not expose 
to punishment, but merely exclude from office, and their 
enormity consists in this, that there is nothing in the o- 
pinions themselves required to be abjured, which untfits 
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the person hol ing (lic, from filling the offices or dig- 
nities of State, be it D wn that such is the exaction of 
law ; and there is no inore propriety in exacting the du- 
elling oath from an attorney, than from a physician or 
eee rrr lasceetunegcehaaaaa Se 
9. The oath prescribed by the e oustituti on, to be taken by 
public officers, by necessary implication, excludes the im- 
position of any other oath, as a qualification to office un- 
der the State government. "Se sscdascsedcccose SUF 
10. The third and fourth sections of the sixth article of the 
constitution, gives power to the legislature, to exclude 
from office, persons guilty of certain ofiences,—but the 
commission of these oflences can not be ascertained by 
the oath of the accused.—ih..... eee eee cvovcscccee MOG 
11. An attorney, as such, holds no ofjice under the govern- 
ment, but holds a privilege or profession, acquired un- 
der the saneticn of legislative authority. —Beesscencen ae 
12. The constitution, by prescribing an oath to be taken by 
public officers, does not inhibit the requirement of any o- 
ther oath, from persons who may exercise a legislative 
franchise.. .ib......... ines err (iieenednneeee ae 


OFFICER, PUBLIC 
1. A witness may state that he is a public officer, without 
producing his commission. —Afoody vs. Keener....+++ 218 


PLAINTIFF, CHARACTER OF 

1. A defendant can uot be permitted, after verdict, to object 
to the character in which the plaintiff sues, nor can a 
court in reviving a suit which has abated by the death of 
a party, constitute itselfa judge of the facts alleged.— 
Copewood vs. Taylor's adivrs.ceeceees cocccosecces Om 


PLATT. (See Evidence.) 


PLEADING. 

1. A verification at the foot of a plea in abatement, stating 
it to have been sworn to and subscribed in open court, 
certified by the clerk, is a sutlicient compliance with the 
statute, which requires such pleas to be accompanied with 
an affidavit— Powers vs. Bryant’s adm’'r.ccsccceeces 9 
A plea in abatement of a writ, alleging the residence of 
defendant in another county, need not allege the ground 
of abatement to have been continued up to the time of 
pleading ; and a change of residence of defendant, be- 
tween the time of suit brought, and the time of interpos- 


‘0 





624 INDEX. 


ing the defence, can not deprive him of his privilege un- 
der the statute authorising the plea.—ib.. 6.6... ceeeee 
3. The words “resident citizen,” in such a plea, are as for- 
cible to indicate a fixed home, asthe words “ permanent 
residence,” which are the words employed in the statute, 
and sufficiently accord with the intent and meaning of 
Serer rere rey Perr rT re rT rrr TT Tee 
4. A demurrer to a plea in abatement admits the plea to be 
on file, and can only contest its legal sufficiency ; and 
semble does not reach the indorsement on the plea re- 
quired by the twelfth rule, regulating the practice in the 
Circuit and County courts.—ib.....eee ee eeeeeeeeees 
5. Though an objection might, it seems, be well taken to 
such plea, if it affirmatively appears not to have been 
filed within the time prescribed by statute...ib........ 
6. To support a plea in abatement, which alleges that defen- 
dant was, at the time of service of the writ, a resident ci- 
tizen and freehglder in another county, a conveyance of 
a lot of land to defendant, without suppletory proof, is not 
sufficient: Nemble, that proof that the grantor in the 
conveyance had title, or that defendant was in actual oc- 
cupancy of the land, would sustain the defenece.—ib.... 
7. Where in the description of a bond 1n the plaintiff’s state- 
ment of his cause of action, there being no attempt to set 
it out in hee verba, the words “ value received” were in- 
serted, which were not contained in the bond as produc- 
ed—the averment was held to be unnecessary, and did not 
vitiate the declaration.—Adm’r of James vs Neott...... 
8. Under the statute of 1811, (Aik. Dig. 283, s. 137,) every 
writing which is the foundation of an action, is evidence 
of the debt or duty for which it was given, and the writ- 
ing is also prima facie evidence of consideration until 
that fact is disputed by the pleadings, or contradicted by 
proof.---Click vs. McAfee....ccecvccecccccccesecece 
9. Therefore, no consideration, in such action, need be a- 
verred in the declaration, or proved on the trial of the 
10. A promise to be binding, under the statute of frauds, 
must not only be in writing, but likeevery other promise, 
must be sustained by a consideration. 'The statute of 
1811 does not interfere with this principle,---the only ef- 
fect of it, is to make the writing evidence of the conside- 
ration, until such consideration be put in issue by the 
pleadings, or contradicted by proof... .ib.. 6.0... eeeees 
11. But where a declaration does not aver as part of the 
coniract of saie, a condition, that the lands shall be re- 
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sold in case of a failure on the part of the vendce, to com- 
ply witha the terms of sa! e, but suuply alleges the differ- 
ence between the two sales, anc a as a Consequence, of a 
breach of contract, the liability of deie ndant to pay the 
amount of that difference, and is framed on tie supposition, 
that the difference between the two sales is recoverable as 
on a contract, and not as unliquidated damages,—it was 
held to be bad on demurrer, ses if objected to after ver- 
dict, might be considered as amended, by striking out all 
that relates to the re-sale, and the alleged lability of de- 
defendant, to avoid the objection. —-tdams v. MéeMillan, 
LS ee EOL eee OE ETT TTT TTC Tee Tee TE 
12. Where no damages are laid in a particular eount of the 
a will intend the general averment 
— at the close of the common counts to apply to 
13. Where a plea professes to answer the whole of a decla- 
ration, and applies to ene count o only, it will be adjudg- 
Gh Wa ak Mamiiahttet Sn ong oo one ccs unsneuee darn 
14. To subject a vendor to loss, for refusing to approve and 
receive indorsed not s, it must appear Lot only that the 
notes were good, but that there was no reasonable cause 
to reject them, gid therefore ib. x <scas<xsivuseaadaca 
15. Where the cockeasiion states oue of the ov of a 
contract of sale to have been » that the purchaser was to 
execute his notes for the pu cba >moiuey, W ith approv ed 
securities, and the plea alleges « that the securities offer- 
ed by defendant ta vood and sifieient to secure the 
purchase money of said lands” —it was held bad on de- 
murrer, The plea should also have averred, “that 
there was no reasoyab!e cause for rejecting them.”——db. 
16. An averment in a declaration, that a vendor has power 
to sell, as executor, is suflicient, without an allegation 
that the title of vendor's testator is @ood.---ib.. cee ecco 
17. Semble ut, facts amounting to a justification, are more 
properly given in evidence under a special piea, than un- 
der the general issue,---e¢ senible ut etiam.---Russell vs. 
FN EEE COE LEE LEE T ET TT Te 
18. Where not guilty is the plea plead ied, and the evidence 
of these facts thus amounting to a justification, if present- 
ed under the proper plea, is sufiered to go to the jury 
without objection, it may well be considered by them, in 
mitigation of damac' Be<th.dcickceh a chk eee. 
19. A plea of set-off should disclose a state of facts, such as 
would entitle the party pleading it to his action, if he 
were plaintiff in the prosecution of a suit,—otherwise, 
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the plea will be bad on eomnnlineeecide vs. The 
Executors of Simonton....... po eesedasseewe pwalatbe 
20. Therefore, a piea, of sit-ofi, th at p! ‘aintil’s t statcr was 
a co-surety with defendant for a third person; that on 
the default of the principa'!, defendant executed his own 
note in discharge of the liabi. ity of the sureties ; and that 
the piaintiil’s testator executed his writing under seal, a- 
greeing to pay his proportion cither to defendant, cr the 
original creditor,—not aile ging, that the substituted note 
was paid ;——he. d to be inst flicient, on demurrer.—-b.... 

21. A judgineut is conc usive upon all pre-existing matters 
of defence: and when such judgment is made the foun- 
dation of a new action, it is uot a..owab’e to interpose any 
plea, which might have been pieaded to the first action. 
MED Sas 005065064 e00b 00s o08n secs nncscances cewes 
22. So, it was held, that in an action upon a judgment of 
North Carolina, ac'aim could not be interposed by way 
of set-off, which appeared to have existed four years pre- 
vious to the origina! cause of action sued on, and nearly 
nine years previous to the rendition of the judgment. i. 
23. Tae matters doter.nined by the record, can not be con- 
troverted by plea, nor is the judgment liable to be attack- 
O6 from within ..—éb.......cccscccccccccccccscces ° 
24. Though matters extrinsic may be shewn, as : by plead- 
ing; per fraudem,—satistaction, or want of jurisdiction, 
in the court rendering the judgment.——ib...... senaiens 
25. The non-existence of a judgment, the subject of an ac- 
tion, or a variance in its statement in the dec!aration, 
must be taken advantage of, under the plea of nul tiel re- 
26. A replication to such plea shouldaver that there is such 
a record, and conclude, prout patet per recordam.. «ib. 
27. Where a defendant consents to submit an issue upon the 
plea of nul tiel record to a jury, he can not afterwards 
be allowed to object, that he has been deprived of a trial 
according to the forms of law... ib beeee ocecccccccvese 
28. Where plaintiff covenanted to serve defendant, twelve 
months, as master in a smith’s shop, and was to receive 
one-fourth of the nett proceeds of the shop, during that 
time for his sa'!ary,—and his dec'aration stated that he 
was prevented by sickness from discharging his duty un- 
der the contract, for the space of four months, and claim- 
ed the one fourth of the nett proceeds which accrued du- 
ring the eight months,—the dec'aration,on demurrer, was 
held defective... Greene vs. Linton, ME na ocewudd 
29. A plea in abatementtoan indictment, that it was notfound 
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by the requisite number of grand jurors, because J M, 
one of them, was not, af the lime of the finding of the 
indictment, a freehoider or househo.der of the county, is 
insutlicient, and therefore bad on demurrer.— The State 
WE Be ak v0 0 es pas ee errr rm 
30. But where issue is taken on such defective plea, the de- 
fect will not be inquired into.---ib.. 6... cee eee eee eee se 167 
31. The averment of an affirmative fact, by a party plead- 
ing, renders it necessary for him to support it by evi- 
dence,—unless the law presumes its existence.—ib... 167 
32. Facts that excuse a demand and notice, may be proved, 
under a declaration in the usual form... Kennon vs. Mc- 
Bader acidsxevesedeuins verre re ys -bnce senses. Ee 
33. Ina declaration against a bailee for non-delivery of a de- 
posit, averments are only necessary, which serve to shew 
the grounds upon which the accountability of defendant 
arises... Moody vs. BOR 66 os cincwensaneKe ooneess eee 
34. And where the deposit is alleged to have consisted of 
bank notes, it need not be stated by what bank the notes 
were issued,..a general description, in such cases, being 
ee ee ee ree wrt 
35. Nor is it necessary y to allege that defendant continued to 
have the deposit in possession,..if it passed from him 
lawfully, or without culpable defau’t, it is matter of de- 
fence, which he is bound to shew...ib..... eer a 
36. Nor is au averment necessary, that a reward was ten- 
dered for transportation or sate keeping of the thing depo- 
Se aie dnd H40s cadoedensdnwnnag piteweaepaeme me! ae 
37. It is too late to raise an objection, that certain counts 
were not properly inserted in a dec'aration, after plead- 
ing to issne... Madden vs. Blythe... ...cceceececeeee 208 
38. Where evidence is given app'icab!e to one count of a 
declaration, though not app icable to another, a refusal to 
instruct the jury, as in case of non-suit,is no error.---ib... 258 
39. In an action on the statute, plaintiff, by the statement of 
the cause in his dec'aration, must bring himself withia 
the act, by setting forth every circumstance material toa 
proper de scription of the offence ; and in such cases debt 
will lie, and is proper, if no specific remedy is provided. 
Blackburn vs. Baker, ef alc... cccccccccscegeseccs Soe 
40. A written instrument sued on, is, under the statute, pri- 
ma facie evidence of the debt, or duty it imports, and the 
consideration of suc) an instrument, can on!y be put in 
issue, by a special plea,--which throws the burden of 
proof on the pleader.--- Young vs. Foster....sssseeee+ 420 
41. An objection, that the initial of the first name of a de- 
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fendant is ar set out, and net his name at length, can 
only be made available by plea in abatement, dise! losing 
his true name.. ae aniley §* Co, vs. Moody.....0e0008 443 
A2. A plea which begins in bar, though it may contain mat- 
ter in abatement, and conclude properly, will be consider- 
ed a plea in bar, and final judgment be given on it 
Casey vs. Cleveland et al....ccccccccccccccccccccee 445 
43. The act of the legislature, which declares, that all de- 
murrers shia! have the ¢ fivet of general demurrers, was 
not intended to apply to dk nay rers to dilatory pleas. ---ib. 445 
A4. The statute of this state, which authorises a discontinu- 
ance, in a case ihacsaniene sued jointly, and who are 
not served with the writ, docs not require that the deela- 
ration shall make a lit: ser disclosure of the cause of ac- 
tion. It may be shewn by the indorsement on the writ, 
or the proof given at the trial, and it is quite enough if 
the cause of action appear from the writ, to be such as the 
statute desigmaies, ind the declaration be such, as to ad- 
mit it in evidence... Gidlaspie, et al. vs. Wesson.....++ 454 
A5. If process, in assuumpsit, issue upon a note against the 
maker, a declaration for woney had and received, §c. 
will be sustained by the introduction of the note: so, a 
count, in debt, on a proiissory note, charging, that de- 
fendant purchased from plaintiff, a horse, at a given price, 
to be paid on a day certain, will be sustained ‘by the pro- 
duction of a note in writing, to that eflect...ib......... 454 

A6. No objection can be taken, in point of law, to a declara- 
tion in trover, against joint traders, for the wrongful con. 
version of notes or other property: ai 1d the joint effects 
of the copartners! hip, are jointly chargeable with the re- 
paration of the injury... 8? John, surv. vs. O'Connell, 

47. At common law, a plaintiff in an action on a promisso- 
ry note, was bound to peeve the signature of defendant ; 
but our statute of IS11, (A Lik. Dig. 283,) renders it unne- 
cessary, unless the defendant shall deny the execution of 
the note, by plea, supported by aflidavit.— Dev, et al. vs. 
SIN as brwedewise'ncascses cesteesesdoneese eae 

48. Wheie the signature to a promissory note is illegible, 
and where no description of the signature is attempte | in 
the declaration, (and where defendant. does not interpose 
the statutory plea,)..there is no such variance between 
the note and declaration as can operate to defeat the ac- 
tion. Such acase does not differ fi om one where the sig- 
nature is evidenced by a mark.. .ib.......0..0eeeeee+ 503 

49. It seems, however, that an actual variancein the descrip- 
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tion of ananie, notwithstanding the statute of LS1L,. .will 
SP Sch canshieesuercaes +e GAwiG a dele a 
50. | Where the signature to a note is not ilegible, and is not 
that of defendant, and the declaration, wituout recitals or 
averments, mis-describes the note ;..it can not authorise 
a recovery against the defendant...CoLiiier, C. J. dis- 
sentiente.|-.ib..... araletaeare <> 4ebeens eee ae 
51. The introduction of a note declared on, is not sufficient 
to support an issue, formed, on the allegationof a subse- 
quent promise, ina replication toa plea of infancy.— 
cent Bei. ETE OL TO OTC CT ee 
52. The introduction into a replication, of a protestation 
against the truth of the plea, cannot have the effect to 
render it nezessary for the defendant to prove that, which 
the replication confesses and avoids.---ib.....ee.eeee0. BIS 
53. Where a defendant pleads infancy, toa plaintiff’s decla- 
ration on a prom \ 
quent promise; he adinits the truth of the plea, and proof 
of a subsequent promise or ratification of the contract al- 
leged in the declaration, is necessary to be shown affirma- 
tively,. .notwithstanding the protestation contained in the 
replication. .ib......... ucareiesmaun iti & seaismin einen a 
54. There is no distinction between a discharge, under a 
statute of bankrupicy, and a discharee by reason of the 
statute of limitations, so far as the rules of pleading are 
involved... Ivey vs. Ganitble....cccccecccsesssccosce BEB 


} 


issory note, and plaintifi replies a subse- 


POSSESSION. 

1. The actual oceupancy of the one half of a quarter see- 
tion of Jand, does not draw to its oeceuparit, the possession 
of an adjoining quarter section of unimproved and unoe- 
cupied land, over whiich he has exercised acts of owner- 
ship, by cutting logs ior his saw-mill, so as to authorise 
him to maintain trespass gvare clausum fregit, against 
one who had also eut logs thereon for his miil, and who 
was-in the occupancy of land as near itas that occupied 
by plaintiff... Blachburn vs. Baler, et dlisscsccesceee 2GA 

2. It appears, that constructive possession, as contradistin- 
guished fromactua! possession, never exists in the absence 


Oe Ns 4 4S a ae os 35s we ae Gaia eae ind vue awe Cie eee 





PRACTICE. 

1. Questions of practice, upon the maxim, stare decisis, will 
be rarely disturbed by the court.. St. John, surv. vs. O- 
Connell, surv. for use, §C..ccceccrvccsssesesorcosee GEE 








= 


—S 








630 INDEX. 


PRESUMPTION RIGHTS. 

1. The act of Congress, granting pre-emption rights to set- 
tlers on the pub.ic jauds, approved twenty-ninth May, 
eighteen hundred and thirty, dec!ares that ail assign- 
ments and transiers of the right of pre-emption under tt, 
given prior tothe issuance of patents, shail be null and 
void :—therefore, an agreement made by a grantee previ- 
ous to procuring his patent, to convey a part of the lands 
acquired by suci patent to a co-settler, being void, cannot 
be received as evidence against the patentee, in an action 
to try titles brought by tne patentee against such co-set- 
tler, to recover the part of lands granted, occupied by 
him.— Cundiff vs. Ors... ccc ccc eee c cece eeee eens 

2. But if the agreement had been posterior in date to the 
supplementary act of eighteen hundred and thirty-two, 
which repeated the inhibition of the right to make trans- 
fers and assignments, the case might be different.—2... 


PROBATE. 

1. The certificate of a judicial officer or clerk of a court, of 
the acknowledgment or proof of deeds, need not be under 
scal; aud the hand-writing of the judge or clerk taking 
the acknowledyginent, may be proved in open court by any 
witness acquaiated with it.---Powers vs. Bryant’s adm’r. 


PROCESS. 
1. Process, in the hands of the sheriff, becomes inoperative 
by a supersedeas, and all subsequent proceedings under 
such process are void. An act, therefore, done by virtue 
of such superseded process after notice of the supersedeas, 
will constitute the sheriff a trespasser. Aliter, where he 
does not receive notice... Morrison, et ux vs. Wright... 
2. And such notice musi be actua!, net constructive—there- 
fore, placing the swpersedeas in the hands of a deputy, 
will not be such notice to the sheriff, as the law requires. 
3. But although the sheriff may justify for an act done by 
virtue of process in his hands, notwithstanding the same 
has been, without the knowledge of the sheriff, supersed- 
ed, yet no third person, accompanying the sheriff, can be 
protected,..such third person, being a volunteer, acts at 
BIS Peril... 8D.ccccccccccccccccccccccesccesacccees 


4, The return of a sheriff, by endorsing on the process, that 


service was acknow'edged by defendant, is sufficient... 
Rowan vs. Wallace, Judge, &C.... 60 eee cece eeeees 
5. Wliere the sheriff returns a writ, issued against three de- 
fendants, “executed,” the court will intend that it was 





58 


58 


10 


67 


67 


67 


171 











INDEX. 631 


executed on all the defendants.--Cantley § Co. vs. Moo- 

6. An acknowiedgment of the service of a writ, is not such 
service of process, as will bring one into court, or autho- 
rise a judgment by defau't. But where defendant ap- 
pears, by attorney, and permits judgment to be had, with- 
out interposing a plea, or making any defence, it will not 
afterwards be disturbed... Garner vs. Gantt.........+« 452 

7. The act of 1807, (Aik. Dig. 278.) which provides, that 
the cause of action shall be endorsed on the writ, applies 
only to initiatory process, ina cause issued from courts, 
in which clerks are necessary officers, aud does not ex. 
tend to attachments issued by a judicial officer... Lowry 
Th Mince non cuecnens Peererer eT rer rere e 

8. Itis no va'id objection to a venire facias, that it was di- 
rected “'T’o the sheriff of Ta!ladega county,’—-the ope- 
ration of the act of Dec. 1836, requiring a!l process to be 
directed “ 'T’o any sheriff of the State ef Alabama,” is li- 
mited to process issued in the course of a suit or action, 
and does not extend to the writ, under which the sheriff 
summons a grand or petit jury,for the term ofa court.--- 

The Slate vs. Sedma... ccesaececaccscocetccess BE 


PROFERT. 

1. A want of profert ad curiam of the letters of administra- 
tion, is not available, after verdict, to a defendant seeking 
to reverse a judgment obtained by an administrator ; and 
the same principle must govern a case where an admin- 
istrator is made a party after the abatement of a suit by 
the death of the plaintiff. . Copew ood vs. Taylor's adm’r 33 


RECOGNIZANCR. 
1. Where a judgment on a forfeited recognizance, describes 
the recognizance, so that the particular sum for which 
each recognizor is bound, and the nature of his undertak- 
ing, is shown : and the judgment charges each to the ex- 
tent of his liability, and no turther--there is no error.—- 
Smith, et al. vs. MI oa nctsintnisdancrananana ie 
2. For the successful prosecution of a proceeding by sctre 
facias, on a forfeited recognizance, an attorney may 
claim a fee of six dollars, to be taxed in the bill of costs.--- 


RE-SALE. 

1. A vendor of lands, upon a breach of contract on the part 
of the vendee, is entitled to recover such damages as he 
has sustained by the violation of the contract of sale ; and 
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the difference between the price at which the land is first 
bid off, and the price tor which it sold, at a subsequent 
and second sale, atlords a good eriterion of damages.— 
Adams vs. Me Millan, ee, ere en an 
2. Such difference of price would not, in such case, be 
binding on the jury, but would be proper testimony to be 
received as a mediwim of coming to a correct conclusion 
as to the amount of damages to be sustained.—ib....... 
3. To authorise such a rule, however,’ the second sale 
should appear to have been conducted with fairness, and 
that no means were resorted to, to impair the value of 
the estate, in public estimation.—ib...... ccc cece eeees 
4. But where a declaration does not aver as part of the con- 
tract of sale, a condition, that the lands shall be re-sold 
in case ofatailure on the part of the vendee, to comply 
with the terms of sale, but simply alleges the difference 
between the two sales, and as a consequence, of a breach 
of contract, the li: bility of defendant to pay ‘the amount 
of that difference, and is framed on the supposition, that 
the difference between the two sales is recoverable as on 
acontract, and not as unliquidated damages,—it was held 
to be bad on demurrer. But if objected to after verdict, 
might be considered as amended, by striking out all that 
relates to the re-sale, and the alleged liability of defend- 
ant, to avoid the objection.— ib. dendksapeiebieeenaes 


RESIDENCE. 
1. A plea in abatement of a writ, alleging the residence of 


defendant in another county, need not allege the ground 
of abatement to have been continued up to the time of 
pleading ; and a change of residence of defendant, be- 
tween the time of suit brought, and the time of interpos- 
ing the defence, can not de »prive him of his privilege un- 
der the statute authorising the plea.—Powers v. Bryant's 


9. The words “resident citizen,” in such a plea, are as for- 


cible to indicate a fixed home, asthe words “ permanent 
residence,” which are the words employed in the statute, 
and sufficiently accord with the intent and meaning of 
NEED s 060s occccsoawevaseseseus dawson vee 
3. To support a plea in abatement, which alleges that defen- 
dant was, at the time of service of the writ, a resident ci- 
tizen and freeholder in another county, a conveyance of 
a lot of land to defendant, without suppletory proof, is not 
sufficient: Semb/e, that proof that the grantor in the 
conveyance had title, or that defendant was in actual oc- 
cupancy of the land, would sustain the defenece.—ib.... 
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SCIRE FACIAS. 
1. By the 3d section of the act of 1833, (Aik. Dig. 122,) per- 
sonal service of a writ of scire facias, issued on a recog- 
nizanceagainst bail, in a criminal case,..is required, to 
enable the State to recover against the defendant.— Hay- 
ter vs. The State........ Cnt sniehadtd stan eraeanehh- wee 
2. Though, it appears, that previous to the statute, a re- 
turn of “ not found,” on an original and aliasscire facias, 
was equivalent to personal service of the writ...7b...... 156 
3. For the successful prosecution of a proceeding by scire 
facias, on a forfeited recognizance, an attorney may 
claim a fee of six dollars, to be taxed in the bill of costs.-.- 
Smith, et al. vs. The State....2..Fccccccccscccccce Se 


SHERIFF. 
1. Process, in the hands of the sheriff, becomes inoperative 
by a supersedeas, and all subsequent proceedings under 
such process are void. An act, therefore, done by virtue 
of such superseded process after notice of the supersedeas, 
will constitute the sheriff a trespasser. Aliter, where he 
does not receive notice... Morrison, et ua vs. Wright... 67 
2. And such notice must be actual, not construetive—there- 
fore, placing the swpersedeas in the hands of a deputy, 
will not be such notice to the sheriff, as the law requires. 
Dsdinnerdvsenaseiens icheeataouweme néonenessene ae 
3. But although the sheriff may justify for an act done by 
virtue of process in his hands, notwithstanding the same 
has been, without the knowledge of the sheriff, supersed- 
ed, yet no third person, accompanying the sheriff, can be 
protected,..such third person, being a volunteer, acts at 
his peril...2b....-...6- aneednensaws ccosboncesee 
4. The return of a sheriff, by endorsing on the process, that 
service was acknowledged by defendant, is sufficient... 
Rowan vs; Wallace, Judge, &c.........ccccccccccce IGE 
5. Where the sheriff returns a writ, issued against three de- 
fendants, “executed,” the court will intend that it was 
executed on all the defendants.—-Cantley § Co. vs. Moo- 
Duvcccccscircsedivesceseess ere errr re 


67 


SET-OFF. 
1. A plea of set-off should disclose a state of facts, such as 
would entitle the party pleading it to his action, if he 
were plaintiff in the prosecution of a suit,—otherwise, 
the plea will be bad on demurrer.—Crawford vs. The 
Executors of Simonton.......+++. POT Oe eRe re sae 
2. Therefore, a plea, of set-off, that plaintiff’s testator was 
rz 2 SO 
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i a co-surety with defendant for a third person; that on 
the default of the principal, defendant executed his own 
note in discharge of the liability of the sureties; and that 
the plaintiff's testator executed his writing under seal, a- 
greeing to pay his proportion either to defendant, or the 
i original creditor,—not alleging, that the substituted note 
was paid; —held to be insufficient, on demurrer.—-b.... 110 
3. So, it was held, that in an action upon a judgment of 
North Carolina, a claim could not be interposed by way 
of set-off, which appeared to have existed four years pre- 
vious to the origina] cause of action sued on, and nearly 
nine years previous to the rendition of the judgment.—ib. 110 
4. A note in the hands of a defendant, given by plaintiff, 
but payable to a third person, although belonging to de- 
fendant in right of his wife, is not available as an off-set, 
unless there is an express promise on the part of plaintiff 
to pay the amount called tor by the note, to defendant.— 
French vs. Garner, et al.....cceecccccccccccsccess BAY 
5. In general, Courts of Equity, in relation to matters of set- 
off, “follow the rules adopted by Courts of Law ; but there 
are cases, in which a set-off will be available in equity, 
which would not be so at law. Thus, in a matter where 
mutual credit is given, between the parties, for ademand 
not allowable as a set-off at law---equity will allow it...7b. 549 
6. Where a special agreement is alleged to exist, to allow a 
note held by a defendant, but which would not be a good 
set-off at law ; and it is doubtful whether the agreement 
could be enforced, except in a Court of Equity-—-there 
would seem to be a good ground for equitable interfer- 
ONCE. ED.. coccndccvsccvecdecccccsccecccccccccccs GAD 
7. Where a portion of ajudgment, enjoined in equity, will 
‘ remain due after off-setting complainant’s demand, the in- 
junction will only extend to the sum covered by the off- 
set, and the plaintiff at law, will be permitted to proceed 
with his execution, for the remainder, and his costs of 
SUIt.— ib... 1... eee Co Pe vecsseccsccnessesisonce FO 


SIGNATURE. 
1. At common law, a plaintiff in an action on a promisso- 
ry note, was bound to prove the signature of defendant ; 
' but our statute of 1811, (Aik. Dig. 283, ;) renders it unne- 
cessary, unless the defendant shall deny the execution of 
the note, by plea, supported by aflidavit.— Dev, et al. vs. 
APMP, 0 cc cccccss 51san dese Rhee se secasedesegae SR 
2. Wheie the signature toa promissory note is illegible, 
and where no description of the signature is attemptet i in 
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the declaration, (and where defendant docs not interpose 

the statutory plea,)..there is no such variance between 

the note and declaration as can operate to defeat the ac- 

tion. Such acase does not differ from one where the sig- 

nature is evidenced by a mark...ib.........eeeeeeee+ 508 
3. It seems, however, that an actual variancein the descrip- 

tion of a name, notwithstanding the statute of LSLL,.. will 

RE Serr re er ener 
4.|Where the signature to a note is not illegible, and is not 

that of defendant, and the declaration, without recitals or 

averments, mis-deseribes the note ;..it can not authorise 

a recovery against the detendant...Coniiier, C. J. dis- 

Senksente.|.Ib...ccccsecsscccccccscccssctccoseoes BOG 


SPECIFIC ARTICLES. 
1. Where one contracts to deliver a certain quantity of corn, 
at a certain time, a refusal to deliver a part of the quan- 
tity, on the ground that the whole can not be delivered at 
once, is not justifiable---The parties making the contract, 
are presumed to contract, in reference to the necessity of 
the case, and the habits and means of transportation com- 
mon in the country.--- Young vs. Foster.c.seeeeeeeeee 420 


STATUTORY PROCEEDING. 
1. In an action on the statute, plaintiff, by the statement of 
the cause in his declaration, must bring himself withia 
the act, by setting forth every circumstance material toa 
proper description of the offence ; and in such cases debt 
will lie, and is proper, if no specific remedy is provided. 
Bietkburn vs. Baker, ef alias. scceccscccersecsessces San 
2. The same strictness is not required in this country, and 
at this day, in indictments at common law, as in those 
founded on statutes; and where the words of a statute 
are descriptive of the nature of the ofience—it is necessa- 
ry to specify the offence in the particular words of such 
statute.— The State vs. Sledman....cccccessccseccee 498 
3. But where a statuie does not employ any terms, descrip- 
tive of the offence ; but merely declares the punishment of 
an offence—known to the common law,—there, the mode 
of framing the indictment, will be judged of with regard 
to the common law rule.—ib...... ec cceccececccccee AD 


OD 
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SUPERSEDEAS. ; . 
1. Processs, in the hands of the sheriff, becomes inoperative 
by a supersedeas, and all subsequent ] rocecdings under 
such process are void. An act. therefore, done by virtue 
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of such superseded process after notice of the supersedeas, 
will constitute the sheriff a trespasser. Aliter, where he 
does not receive notice.— Morrison, et ux vs. Wright.. 
2. And such notice must be actual, not constructive——there- 
fore, placing the supersedeas in the hands of a deputy, 
we not be such notice to the sheriff, as the law requires. 
3. But although the sheriff may justify for an act done by 
virtue of process in his hands, notwithstanding the same 
has been, without the knowledge of the sheriff, superse- 
ded, yet no third person, ace companying the sherifl can 
be protected, —such third person, being a volunteer, acts 
at his peril.—ib...........ccceees snbbeeenseeeeres 


SURVEY. 

1. The land system of the United States, was designed to 
provide, in advance, with mathematical precision, the as- 
certainment of boundaries ; and the second section of the 
act of Congress of 1805, furnishes the rules of construc- 
tion, by which all disputes that may arise about bounda- 
ries, or the contents of any section or subdivision of a sec- 
tion of land, shall be ascertained.—_Lewen vs. Smith.. 

2. When asurvey has been made and returned by the sur- 
veyors, it shall be held to be mathematically true, as to 

’ the lines run and marked, and the corners established, 
and the contents returned.—ib.....- 2.0 eeeeeeee es os 

3. Each section, or separate sub-division of a section, is in- 
dependent of any other section in the township, and must 


be governed by its marked and established boundaries. . ib. 


4. And should they be obliterated or lost, recourse must be 
had to the best evidence that can be ‘obtained, shewing 
their former situation and place...ib......eeee eee eeee ° 

5. The purchaser of land from the United States, takes by 
metes and bounds, whether the actual quantity exceeds, 
or falls short of the amountestimated by thesurveyor.. vib. 
6. Where a navigable stream intervenes inrunning the lines 
of a section, the surveyor stops at that point, “and does 
not continue across the river: the fraction thus made is 
complete, and its contents can be ascertained—There- 


fore, where there is a discrepancy between the corners of 


a section, as established by the United States surveyor, 
and the lines as run and marked—the latter does not 
yield to the former.—ib.............4. o6deensbnns ° 
7. Whether this would be the case, where a 1 navigable 
stream does not cross the lines— Quere—ib.....s.e0- 
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SURVEYOR. 
1. A surveyor may not only prove his survey, but give pa- 
rol evidence explanatory of it— Cundiff vs. Orms..... 


TRESPASS. 

1. Process, in the hands of the sheriff, becomes inoperative, 
by a supersedeas, and all subsequent proceedings under 
such process, are void. An act, therefore, done by virtue 
of such superseded process after notice of the supersedeas, 
will constitute the sheriff a trespasser. Aliter, where he 
does not receive notice.—- Morrison, et ux vs. Wright... 

2. And such notice must be actual, not constructive—there- 
fore, placing the supersedeas in the hands of a deputy, 
will not be such notice to the sheriff, as the law requires. 


NE oe hin 6 wih dnen'n ace thas PEE I Pe ee ee amen 


3. But although the sheriff may justify for an act done by 
virtue of process in his hands, notwithstanding the same 
has been, without the knowledge of the sheriff, superse- 
ded, yet no third person, accompanying the sheriff, can be 
protected, —such third person, being a volunteer, acts at 
ER inn sactodnevndsconeeens jxme oes 

4. A man may, under many circumstances, destroy the pro- 
perty of another, and yet be wholly justified ; as—us- 
Pe Ef SECTOR TCC 

5. Where one kills an enraged bull, in the necessary de- 
fence of himself, or the members of his household, he is 
justified : and where trespass is brought by the owner of 
the animal, in such a case, if the defence were presented 
by plea, the defendant would be entitled to a verdict. . ib. 

6. Yet, Semble ut, facts amounting to a justification, are 
more properly given in evidence under a special plea, 
than under the general issue,—et semble ut etiam.. ib. 

7. Where not guilty i is the plea pleaded, and the evidence of 
these facts, thus amounting to a justification, if presented 
under the proper plea, is suffered to go to the jury with- 
out objection, it may well be considered by them, in mi- 
tigation of damages...ib....-. ere cases (irnneben 

8. The actual occupancy of the one half of a quarter s sec- 
tion of land, does not draw to its occupant, the possession 
of an adjoining quarter section of unimproved and unoc- 
cupied land, over which he has exercised acts of owner- 
ship, by cutting | ogs for his saw-mill, so as to authorise 
him to maintain trespass quare clausum Sfregit, against 
one who had also cut logs thereon for his mill, and who 
was in the occupancy of land as near it as that occupied 


by plaintiff... Blackburn vs. Baker, ct dlicssssceeeees 
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9. In trespass guare clausum fregit, it is competent for the 
jury to acquit one defendant, and find the other guilty, 
and assess damages against him..+ib.......eeeeeeeeee 284 


TROVER. 
1. Trover may be brought for bank notes sealed in a letter. 
Moody vs. Bpener.. 20... cccccceccccccccsecsccees 218 
2. To maintain the act of trover, there must be property iu 
the plaintiff, and a conversion, by the defendant... Glaze 
ol og es Eee et So ae 
3. And, it seems, that conversion may arise, either from a 
wrongful taking : by an illegal assumption of owner- 
ship; by an illegal use or misuse; or by a wrongful de- 
AED do's cc%e 046.56 shed een ensess boveceacneee: LE 
4. And in the last case, alone, where the conversion arises 
froma mere wrongful detention,..is proof of a demand 
and refusal, necessary... ib.......sscccccesceccccces BY 
5. Therefore, where, in such action, there is no proof that 
possession of the chattel was obtained unlawfully, evi- 
dence of a demand and refusal are essential to authorise a 
BUNT e 08D occ cccccceccaceccccecescsocesecees 
6. For, semble, the bare possession of a chattel, will not be 
presumed to be tortious.. .ib..... ccc ee ee cece eeeecee QIY9 
7. No objection can be taken, in point of law, to a declara- 
tion in trover, against joint traders, for the wrongful con. 
Version of notes or other property: and the joint effects 
of the copartnership, are jointly chargeable with the re- 
paration of the injury... S¢. John, surv. vs. O'Connell, 
8. Generally, a defendant, in trover, will not be permitted to 
give in evidence the answer, made by him, to a demand 
of the plaintiff, of the chattel, the subject of suit...ib..... 466 
9. Such evidence, though it might be legal in itself, would 
not be generally admissible, upon the rule, that a party 
may not give in evidence, in his own favor, his own de- 
CUATALIONS.— 4D... 0... aye cinsccccccccvccccscccsccccse 466 
10. Though it would seem, this rule would have exceptions: 
as, where, in trover--upon a demand by an agent, the 
party insists upon the production of the agent’s authority, 
and declines a delivery, because the authority is not 
shewn;--there, such refusal would not amount to a conver- 
sion: and evidence of the excuse for the non-compliance 
with the demand, though coming {irom the defendant, 
would be adinissible. Secis,---if the defendant asserted 
atitle to the chattel.—-ib...........ccccsccccccscces 
11. In such case, by informing the court of the nature and 
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purport of the defendant’s reply, if —— testimony, it 

will be allowed by the court.---2b....6-.eeeeeeeeecees 466 
12. An illegal assumption of ownership, an illegal using or 

misusing, or a wrongful detention of a personal chattel, 

will amount to a conversion, in trover...7b........++++ 466 
13. And a temporary conversion will render a defendant lia- 

ble: for a conversion which has once taken place, can 

not be cured...ib......... (haesne san ei eee coos 467 
14. Though a re-delivery, after a conversion, might go in 

mitigation of damages.—ib.........ceecceeeeeeeeees 467 
15. Where one puts notes in the hands of another, as col- 

lateral security, for a specilic purpose, and the bailee 

puts it beyond his power to return the notes, when the 

purpeses for which they were pledged are satisfied—he 

is justly chargeable for ‘their conversion : and—ib...... 467 
16. The amount expressed upon the face of the notes, with 

interest from their maturity, up to the time of conversion, 

and then interest on the aggregate from that time to the 

verdict, is the measure of damages...ib.....+++eeeeee+ 467 


VERDICT. 
1. A defendant can not be permitted, after verdict, to object 
to the character in which the plaintiff sues, nor can a 
court, inreviving a suit which has abated by the death 
of a party, constitute itself'a judge of the facts alleged — 
Copewood vs. Taylor's adm’r...ccececcsececccessee 38 
2. A want of profert ad curiam of the letters of administra- 
tion, is not available, after verdict, to a defendant seeking 
to reverse a judgment obtained by an administrator ; and 
the same principle must govern a case where an admin- 
istrator is made a party after the abatement of a suit by 
the death of the plaintiff. .ib.........0006. covccscoss OO 
3. A verdict must respond to the issue, or it will be bad, and 
no judgment can be rendered on it... Moody vs. Keener. 218 
A. Thus..in case, against a post-master, for negligently 
loosing and refusing to deliver a letter, &c. of plaintiff. . 
a verdict, that defendant wndertook and assumed, &c. is 
CITONEOUS..« oth... d. ec cecccevieees cccccccsecoscccses SIS 
5. Where a verdict i is rendered for less than fifty dollars, an 
affidavit is not necessary to authorise the rendition of 
judgment... Tippin vs. Petty..cc.ceccecceceneeeeee 441 
6. Where there are two issues presented to a jury, and the 
finding is, of the issue, for the plaintiff, and an assess- 
ment of damage, &c. ---the verdict will not be disturbed. 
eevee pasion ace nari 1:0: nen 0d eagle ae 
7.A verdict establishes the truth of pleadines—and sO, 
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where defendants are sued jointly, and where the plea 
“and replication are joint,—a verdict, on the plea of the 
statute of limitations, in favor of one, and against an- 


other joint defendant, will besupported—Ivey v Gamble. 545 


VERIFICATION. 

1. A verification at the foot of a plea in abatement, stating 
it to have been sworn to and subscribed in open court, 
certified by the clerk, is a sufficient compliance wita the 
statute, which requires such pleas to be accompanied with 
an affidavit... Powers vs. Bryant’s adm’r.......+.00 


WRITING. . 
1. Under the statute of 1811, (Aik. Dig. 283, s. 137,) every 
writing which is the foundation of an action, is evidence 
of the debt or duty for which it was given, and the writ- 
ing is also prima facie evidence of consideration until 
that fact is disputed by the pleadings, or contradicted by 
proot.—-Click ve. MCAfee.....cccvccccscccecesesces 
2. Therefore, no consideration, in such action, need be a- 
verred in the declaration, or proved on the trial of the 
3. A promise to be binding, under the statute of frauds, 
must not only be in writing, but likeevery other promise, 
must be sustained by a consideration. The statute of 
1811 does not interfere with this principle,---the only ef- 
fect of it, is to make the writing evidence of the conside- 
ration, until such consideration be put in issue by the 
pleadings, or contradicted by proof.. .tb..+.+...+eeeees 
. A writing, whatever its particular form, will be a suffici- 
ent memorandum or note in writing, as required by the 
statute of frauds,. . provided it contains the essential terms 
of the contract, expressed with such certainty, that they 
may be understood from the instrument itself, or from 
some other writing to which it refers,. . without recourse 
to parol proof; and be signed by the party to be charged. 
Adams vs. McMillan, ea 0r.....cccecccencceceevees 
. A.written instrument sued on, is, under the statute, prz- 
ma facie evidence of the debt, or duty it imports, and the 
consideration of such an instrument, can only be put in 
issue, by a special plea,--which throws the burden of 
proof on the pleader.—- Young vs. Foster....+++++++++ 420 








